
THE ADA AMENDMENTS ACT OF 2008
By Jeanne M. Kincaid, Esq.

Congress recently passed the ADA Amendments Act of 2008, which amends both the Americans with Disabilities Act and the Rehabilitation Act (Section 504) in a manner that will significantly expand disability protections for students, employees and the public at large diagnosed with an impairment.  Since the ADA’s original passage in 1990, the courts, and in particular, the U.S. Supreme Court, have narrowly interpreted who enjoys ADA protections.  Effective January 1, 2009, these laws must be interpreted in a manner that overrules many U.S. Supreme Court and lower court decisions on who qualifies as an individual with a disability.

In summary, the basic definition of having a physical or mental impairment that substantially limits a major life activity remains unchanged.  However, Congress significantly expanded what constitutes a major life activity and conveyed its disagreement with judicial interpretations of the phrase “substantially limits.”

The following activities will be considered major life activities under these laws (the italicized items reflect the newly added activities):

· caring for oneself

· performing manual tasks

· seeing

· hearing

· eating
· sleeping
· walking

· standing
· lifting
· bending
· speaking

· breathing

· learning

· reading
· concentrating
· thinking
· communicating
· working, and

· the operation of a major bodily function

With respect to the phrase “substantially limits,” Congress chose not to define it but rejected the U.S. Supreme Court’s interpretation that the impairment must “severely restrict” and the Equal Employment Opportunity Commission’s regulation that the impairment must “significantly restrict” a major life activity as setting too high a bar for protection.

The Amendments also effectively overrule several U.S. Supreme Court decisions that required consideration of “mitigating measures” when assessing whether a condition substantially limits a major life activity.  Accordingly, disability determinations under these laws must be made “without regard to the ameliorative effects of mitigating measures” such as medication, hearing aids, other technology, reasonable accommodations, “learned behavioral or adaptive neurological modifications” or other such interventions – with the exception of ordinary eyeglasses or contact lenses.  Additionally, an impairment “that is episodic or in remission is a disability if it would substantially limit a major life activity when active.”


These Acts have also been amended to make it easier for students, employees and the public at large to claim that an entity has “regarded” them as having a disability.  When these laws become effective, an individual will only need to show that the entity believed that he or she has an impairment and took some prohibited action based on that belief; removing the previous requirement that the impairment substantially limit a major life activity.  However, protection in this regard will not extend to conditions with an actual or expected duration of 6 months or less.
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