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I.  INTRODUCTION 

Colleges and universities face a number of practical and legal challenges when dealing with 
distressed and dangerous students.  As a number of government agencies and others have noted 
in the wake of the tragedies at Virginia Tech and Northern Illinois University, having some kind 
of inter-disciplinary team that is charged with detecting and monitoring students of concern is a 
central component of any strategy for managing student behavior.1  Such teams provide a 
centralized method for student conduct officers, mental health professionals, law enforcement 
personnel, and other administrators to work together to detect, track, and intervene with students 
of concern.  Whether referred to as a case management team, threat assessment team, behavioral 
intervention team, or some other name (we’ll refer to them as case management teams), these 
teams all have the same overriding goal of protecting the health and safety of the campus 
community.  This paper offers a number of practical suggestions regarding the use of case 
management teams to deal with distressed and dangerous students consistent with best practices 
and in accordance with applicable ethical and legal parameters. 

∗ Much of the content in this paper is based upon Managing Violent and Other Troubling Students:  The Role of Threat Assessment 

Teams on Campus, 34 J.C. & U.L. 585 (2008), an article co-authored by John H. Dunkle, Ph.D., Zachary B. Silverstein, and Scott L. 

Warner.  We would like to thank John and Zach for their invaluable contributions to this paper and for granting us permission to draw so heavily from the aforementioned article in preparing this paper. 

1. 
See, e.g., ROBERT FEIN ET AL., U.S. SECRET SERV. & U.S. DEP’T OF EDUC., THREAT ASSESSMENT IN SCHOOLS (2002), 
available at http://www.secretservice.gov/ntac/ssi_guide.pdf; FLA. GUBERNATORIAL TASK FORCE FOR UNIV. CAMPUS SAFETY, REPORT 
ON FINDINGS AND RECOMMENDATIONS 6-7 (2007); STATE OF ILLINOIS CAMPUS SECURITY TASK FORCE REPORT TO THE GOVERNOR 
(2008), available at http://www.ibhe.org/CampusSafety/materials/CSTFReport.pdf; INT’L ASS’N OF CAMPUS LAW ENFORCEMENT, 
SPECIAL REVIEW TASK FORCE, OVERVIEW OF THE VIRGINIA TECH TRAGEDY & IMPLICATIONS FOR CAMPUS SAFETY:  BLUEPRINT FOR 
SAFER  CAMPUSES (2008),  available  at  http://www.iaclea.org/visitors/PDFs/VT-taskforce-report_Virginia-Tech.pdf;  THE  JED 

FOUNDATION, STUDENT MENTAL HEALTH AND THE LAW:  A RESOURCE FOR INSTITUTIONS OF HIGHER EDUCATION (2008), available at http://www.jedfoundation.org/assets/TJFLegalResource.pdf; TASK FORCE ON SCH. AND CAMPUS SAFETY, NAT’L ASS’N OF ATT’YS GEN., REPORT AND RECOMMENDATIONS 3-4 (2007); UNIV. OF N. C. CAMPUS SAFETY TASK FORCE, REPORT OF THE CAMPUS SAFETY TASK FORCE PRESENTED TO ATTORNEY GENERAL ROY COOPER 7 (2008); VA. TECH REVIEW PANEL, MASS SHOOTINGS AT VIRGINIA TECH (2007), available at http://www.vtreviewpanel.org/report/index.html [hereinafter VA. TECH REPORT]; WIS. GOVERNOR’S TASK FORCE ON CAMPUS SAFETY, INTERIM REPORT 15 (2007); see also Family Educational Rights and Privacy, 73 Fed. Reg. 74806, 74839 (Dec. 9, 2008) (to be codified at 34 C.F.R. pt. 99) (noting that the U.S. Department of Education “encourages schools to implement a threat assessment program, including the establishment of a threat assessment team” in discussing amendments to FERPA’s health or safety emergency exception that went into effect on January 8, 2009). 
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II.  APPLICABLE LEGAL FRAMEWORK 

A.   Disability Law 

1.    Basic Aspects of Disability Law 

On the federal level, the two key statutes are Section 504 of the Rehabilitation Act of 1973 and the Americans with Disabilities Act (ADA) (as amended by the ADA Amendments Act of 
2008).2  Disability laws have a number of common elements critical to understanding how the 
law impacts case management teams.3  First, these laws prohibit discrimination on the basis of 
disability.4  Second, they include mental health impairments in the class of disabilities that may 
be accorded protection.5  And third, they may require an institution to provide reasonable 
accommodations to a student.6  Despite their broad reach, however, disability laws have 
important limits.  Most notably, they do not require institutions to fundamentally alter their 
educational programs,7 to lower institutional standards,8 or to assume an undue burden in 
accommodating individuals with disabilities.9 

The application of disability law often turns on a case-by-case analysis.10  Further 

complicating matters, situations facing a case management team are often exigent, requiring 

quick decision-making.  To be protected under the disability laws, a student must meet the 

definition of “disabled” and also be “qualified” to participate in the educational program at 

issue.11  Someone who is “disabled” for purposes of the law has a physical or mental impairment 

2. 
Section 504 of the Rehabilitation Act of 1973 applies to all colleges and universities that receive federal funding.   See 29 

U.S.C. § 794(b)(2)(A); 34 C.F.R. §§ 104.3(h), 104.41-.47. 42 U.S.C. §§ 12131-12134.   Title II of the ADA covers public services, including those provided by public colleges and universities.   See id. Id. §§ 12181-12189.   Title III of the ADA applies to places of public accommodation, which includes most private higher educational institutions.  See id.  See also ADA Amendments Act of 2008, Pub. L. No. 110-325, 122 Stat. 3553 (2008).  Other disability laws that may apply to colleges and universities include the Fair Housing Act and a host of state and local laws that are beyond the scope of this paper. 

3. 
Courts generally review claims brought under either the Rehabilitation Act or the ADA using the same analytical framework. 
See, e.g., Zukle v. Regents of the Univ. of Cal., 166 F.3d 1041, 1045 n.11 (9th Cir. 1999) (“There is no significant difference in analysis 
of the rights and obligations created by the ADA and the Rehabilitation Act.”). 

4.
29 U.S.C. § 794(a); 42 U.S.C. §§ 12132, 12182.

5.
42 U.S.C. § 12102(2)(A); 34 C.F.R. § 104.3(j)(1).

6. 
29 U.S.C. § 701; 42 U.S.C. § 12112(b)(5)(A).  Note that the student has the burden of seeking an accommodation in the higher 
education context.  See Letter from Charles Smailer, Office of Civil Rights, U.S. Dep’t of Educ., to Terry Queeno, Campus Dir., Brown 
Mackie Coll., 2004 NDLR (LRP) LEXIS 658, at *8 (Dec. 10, 2004) (“[I]t is the responsibility of the student to notify the educational institution of the existence of any claimed disability covered by Section 504, provide satisfactory documentation of the disability if requested to do so, and specify what aids, services or adjustments, if any, are being requested.”). 

7. 
See Southeastern Cmty. Coll. v. Davis, 442 U.S. 397, 410 (1979) (stating that colleges and universities need not fundamentally 
alter their program to accommodate disabled students under the Rehabilitation Act). 

8. 
Id. at 413 n.12 (“[N]othing in the [Rehabilitation] Act requires an educational institution to lower its standards.”); McGuinness 

v. Univ. of N.M. Sch. of Med., 170 F.3d 974, 979 (10th Cir. 1998) (stating that requiring the medical school to advance a student with an anxiety disorder who had received insufficient grades in classes would be “a substantial, rather than a reasonable accommodation”); see also Letter from Mahoney, Office of Civil Rights, U.S. Dep’t of Educ., to Stuart Sutin, President,  Cmty. Coll. of Allegheny Cty., 2005 NDLR (LRP) LEXIS 589, at *12-13 (June 28, 2005) (upholding the college’s determination that class participation and attendance could not be waived upon the request of a student claiming disability). 

9. 
See Amir v. St. Louis Univ., 184 F.3d 1017 (8th Cir. 1999) (holding that the ADA does not require a provider of public 
accommodation to modify its program to accommodate the needs of a disabled student if the modification constitutes an undue burden); 
see also McGregor v. La. State Univ. Bd. of Supervisors, 3 F.3d 850, 860 (5th Cir. 1993) (denying additional accommodations requested 
by a student because they “would constitute preferential treatment and go beyond the elimination of disadvantageous treatment mandated 
by § 504”). 

10.  See, e.g., Toyota Motor Mfg., Ky., Inc. v. Williams, 534 U.S. 184, 198-99 (2002) (discussing 42 U.S.C. § 12102(2) and the intent of Congress that the existence of a disability be determined on a case-by-case basis). 

11. 
29 U.S.C. § 794(a); 42 U.S.C. § 12132.   At least one court has questioned whether the “qualified” requirement applies to 
claims brought under Title III of the ADA.  See Singh v. George Washington Univ. Sch. of Med. and Health Scis., 508 F.3d 1097, 1105-
06 (D.C. Cir. 2007) (noting that Title III does not contain either the phrase “otherwise qualified” or “qualified individual” but also citing 
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that renders the individual substantially limited in a major life activity.12  The law includes in the 
definition of “disabled” those individuals who are “regarded as” disabled by their academic 
institutions or who have a history of disability.13 (By way of example, in situations where an 

institution takes an adverse action against a student - such as involuntarily withdrawing her from 
studies - the Office of Civil Rights (“OCR”) has typically considered the student to be “regarded 
as” disabled on the basis of the involuntary action and, therefore, protected under disability 
law.)14  To be “qualified” to participate in an academic program, the student must meet the 
fundamental requirements of the program with or without reasonable accommodations.15 

The recent amendments to the ADA, effective as of January 1, 2009, were adopted, in part, 
because Congress believed that the U.S. Supreme Court and lower court decisions had unduly 
limited the reach of the ADA.16  Among other things, these amendments will make it easier for 
students to establish that they are disabled under the law.  For example, the ADA Amendments 
Act states that “[t]he definition of disability . . . shall be construed in favor of broad coverage of 
individuals under [the ADA]” and contains language overruling the court-driven concept that a 
student who refuses to take measures that would mitigate his impairment is not “substantially 
limited” in a major life activity and therefore is not disabled.17  This Act also As a result, there 
likely will be fewer disputes regarding whether a student is disabled and greater emphasis on 
whether (a) a student is “qualified” and (b) the institution has provided reasonable 

accommodations. 

2.  Concepts of Disability Law Relating to Case Management Teams 

a. Discipline and Conduct Codes 

Case management team members may question whether they will run afoul of the anti-
discrimination mandate of disability law if they discipline a student suspected of having or 
known to have a mental health impairment.  But, in general, the law permits an institution to 
discipline a student for violations of its conduct code regardless of the student’s disability 
status.18 OCR has stated it “does not generally question a recipient’s decision on whether or not 
to impose or continue a disciplinary action, provided that their [sic] decision is based on 
legitimate, nondiscriminatory reasons.”19  In addition, an institution typically may enforce its 

cases finding that Title III does, in fact, have a “qualified” requirement). 

12.
42 U.S.C. § 12102(2); 28 C.F.R. § 35.104; 34 C.F.R. § 104.3(j)(1).

13.
42 U.S.C. § 12102(2); 28 C.F.R. § 35.104; 34 C.F.R. § 104.3(j).

14. 
See, e.g., Letter from Sheralyn Goldbecker, Team Leader, Office of Civil Rights, U.S. Dep’t of Educ., to Kent Chabotar, 
President, Guilford Coll., 2003 NDLR (LRP) LEXIS 627, at *24 (Mar. 6, 2003) (finding that a college “either knew or should have 
known” that its student had a disability when it decided to involuntarily withdraw the student, despite insufficient evidence demonstrating that the student had identified herself as being disabled) [hereinafter OCR Letter to Guilford Coll.]. 

15. 
29 U.S.C. § 794(b); 42 U.S.C. §§ 12111(8), 12131(2); 34 C.F.R. § 104.3(l)(3). 

16.  In its findings, Congress noted that its “expect[ation] that the definition of disability under the ADA would be interpreted 
consistently with how courts had applied the definition of a handicapped individual under the Rehabilitation Act of 1973” had not been 
fulfilled.  ADA Amendments Act of 2008, Pub. L. No. 110-325, 122 Stat. 3553, 3553 (2008).  And Congress criticized the holdings of 
some key U.S. Supreme Court decisions that had, in Congress’s view, interpreted the reach of the ADA too narrowly.  Id. at 3553-54; see 
Toyota Motor Manuf., Ky., Inc. v. Williams, 534 U.S. 184 (2002) (finding that terms “substantially limits” and “major” “need to be 
interpreted strictly to create a demanding standard for qualifying as disabled” and that, to be disabled under the ADA, “an individual 
must have an impairment that prevents or severely restricts the individual from doing activities that are of central importance to most 
people’s daily lives”); Sutton v. United Air Lines, Inc., 527 U.S. 471, 482 (1999) (“[I]f a person is taking measures to correct for, or 
mitigate, a physical or mental impairment, the effects of those measures—both positive and negative—must be taken into account when 
judging whether that person is ‘substantially limited’ in a major life activity and thus ‘disabled’ under the [ADA].”) 

17.  ADA Amendments Act of 2008, Pub. L. No. 110-325, 122 Stat. 3553, 3554-55 (2008). 

18.  Letter from Michael E. Gallagher, Team Leader, Office of Civil Rights, U.S. Dep’t of Educ., to Finuf, S. Ohio Coll., 2002 NDLR (LRP) LEXIS 943, at *11 (Nov. 15, 2002) (“Section 504 permits a recipient to establish reasonable rules to maintain a safe and orderly environment.”) [hereinafter OCR Letter to S. Ohio Coll.]. 

19.  Letter from Gary D. Jackson, Dir., Office of Civil Rights, U.S. Dep’t of Educ., to Robert Spitzer, President, Gonzaga Univ., 
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disciplinary policies even where the conduct in question is caused by a disability.20  The 

institution must ensure, however, that it applies its conduct code in a similar fashion to other, 

non-disabled students.21  Institutions should strive, for instance, to apply the same discipline to a student who exhibits mental health concerns as they would to a non-disabled star athlete or the student government president. 

Another legal consideration an institution must keep in mind when disciplining students with 
mental health concerns is whether there is a modification of its usual policies or practices that it 
could implement in order to accommodate a student who qualifies as disabled under the law. 
The law at present is not entirely clear on this point.  Although OCR has acknowledged that 
schools may have “legitimate concerns” about disruption caused by students suffering from 
mental health impairments, it has stated that administrators must attempt to address disruptive 
behavior by “modifying [the institution’s] usual policies or practices in a nondiscriminatory 
manner acceptable under Section 504.”22  OCR also has advised that, in addition to providing a 
student who suffers from a mental health disability with adequate notice of the school’s 
behavioral standards and the basis for the institution’s belief that the student has failed to meet 
the standards, it must provide the student with “a reasonable opportunity to modify the behavior 
or engage in counseling so the student can comply with [the school’s] reasonable standards of 
conduct.”23  This interpretation of § 504 as requiring the institution to consider reasonable 
accommodations for a student who has violated a conduct code—and who may not even have 
requested the accommodations—seems to run counter to the decisions of most courts holding 
that an institution need not lower institutional standards or assume an undue burden in order to 
comply with the disability laws.24  Some courts have held that students who fail to comply with 
conduct codes or honor codes are simply not protected under the law because they are no longer 
“otherwise qualified” to participate in the institution’s educational programs.25 

2003 NDLR (LRP) LEXIS 1034, at *9 (Nov. 25, 2003). 

20.  OCR Letter to S. Ohio Coll., supra, at *11 (“Section 504 allows a college to discipline a student for misconduct, even though that misconduct resulted from the student’s disability, if the behavior violates an essential conduct code.”);  see also Ascani v. Hofstra Univ., No. 98-7756, 1999 WL 220136, at *1 (2d Cir. Apr. 9, 1999) (affirming summary judgment for a university that expelled a student who threatened a professor “even if the behavior was precipitated by [plaintiff’s] mental illness”). 

21.  OCR has identified two limited instances in which a college may take into account a student’s disability for purposes of applying discipline: 

For purposes of Section 504, a student’s disability does not generally play a role in the disciplinary process except in two limited circumstances: first, where the student’s inability to comply with the conduct code resulted from the college’s failure to provide a reasonable academic adjustment or accommodation; or second, where as part of its regular disciplinary process, a college takes into account mitigating situational factors, such as the loss of a parent.  If such factors are taken into account, a student’s disability should be considered as a mitigating factor. 

OCR Letter to S. Ohio College, supra, at *12. 

22.  Letter from Pearthree, Office of Civil Rights, U.S. Dep’t of Educ., to Bernard O’Connor, President, DeSales Univ., 2005 NDLR (LRP) LEXIS 568, at *19-20 (Feb. 17, 2005) [hereinafter OCR Letter to DeSales Univ.]; see also Letter from Office of Civil Rights, U.S. Dep’t of Educ., to Robert A. Hoover, President, Univ. of Idaho, 1998 NDLR (LRP) LEXIS 470, at *14 (Feb. 24, 1998) (upholding the university’s dismissal of a student for violating disciplinary code where there was no evidence that the university had failed to consider the student’s disability-related reasons for conduct violation). 

23.  Letter from James E. Heffernan, Team Leader, Office of Civil Rights, U.S. Dep’t of Educ., to Byron E. Kee, President, N. Cent. Tech. Coll., 1997 NDLR (LRP) LEXIS 724, at *10 (June 3, 1997); see also OCR Letter to S. Ohio Coll., supra, at *12. 

24.  Although courts have held that higher education institutions have “a real obligation . . . to seek suitable means of reasonably 
accommodating a handicapped person and to submit a factual record indicating that [they] conscientiously carried out this statutory 
obligation,” Wynne v. Tufts Univ. Sch. of Med., 932 F.2d 19, 25-26 (1st Cir. 1991), the application of the accommodation requirement to 
conduct that would be subject to discipline seems to extend the accommodation requirement beyond where most courts have taken it. 

25.  See, e.g., Ascani v. Hofstra Univ., No. 98-7756, 1999 WL 220136, at *1 (2d Cir. Apr. 9, 1999); Childress v. Clement, 5 F. Supp. 2d 384, 390-92 (E.D. Va. 1998) (finding that a student with a disability who was expelled from the university for plagiarizing and cheating was not “otherwise qualified”).  But see Mershon v. St. Louis Univ., 442 F.3d 1069, 1077 (8th Cir. 2006) (finding that a student who the university accommodated until it perceived him as threat to a professor and barred him from campus could not show that he had requested “reasonable specific accommodations” that might have rendered him “otherwise qualified”). 
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Institutions considering disciplining a student with a mental health disability may also need to 
consider the impact of the disciplinary process on the student and whether the student is fit to 
undergo that process.  Whether the disciplinary process and any likely punishment would have 
an adverse impact on a student’s mental health is an appropriate topic for a case management 
team to consider.  Depending on the circumstances, the institution might decide to suspend 
disciplinary proceedings until the student in question is fit to undergo them.  Alternatively, it 
may consider the student’s mental health condition to be a mitigating factor when imposing any 
sanction.  Although these approaches raise the possibility that a student could make a claim he 
was “regarded as” disabled and treated differently by the institution on that basis, as long as the 
institution does not subject the student to any additional adverse treatment on the basis of his 
disability, the institution should run little risk of liability if faced with a claim of discrimination. 

Conduct violations are important to the assessment process because they often provide an 

opportunity for the student to interact with the school.  When a student is suspected of having or 
is known to have mental health concerns, and the student commits a conduct violation, there may 
be an opportunity to suggest counseling services to the student (whether the institution’s or those 
of an outside provider).  Likewise, where the institution believes a student would benefit from 
time away from school, it may use the opportunity to give the student a choice of serving a 
disciplinary suspension or voluntarily withdrawing for a period of time.  This use of conduct 
violations to leverage voluntary action by the student has been criticized in commentary and in 
the press.26  But, assuming the student in question has violated an institution’s conduct code and 
the institution applies it equally to disabled and non-disabled students, it appears to be a legally 
permissible strategy.  As a practical matter, it is an often effective strategy upon which many 
institutions rely. 

When pursuing these courses of action, it is important to keep a number of concerns in mind. 
First, an institution should never manufacture conduct code violations in order to force a student 
to withdraw.  This would raise serious ethical concerns and legal risks under the disability laws. 
In addition, to avoid discriminatory action, an institution must not treat its disabled students any 
more harshly under its conduct code than it treats non-disabled students.  Finally, an institution 
may wish to consider reputational concerns in determining whether to force a student to 

withdraw on the basis of a conduct violation rooted in a mental health problem.27 

b. Violence Against Self or Others 

There has been deep and widespread concern on campuses in the wake of the tragic events at Virginia Tech, Northern Illinois University, and other schools about violence committed by students with mental disabilities.  Violent episodes that injure or threaten others almost certainly constitute conduct code violations and institutions may, accordingly, discipline students for violating the institution’s conduct standards. 

Whether and how a college or university intervenes with a student who it believes to be at risk 
of self-harm or suicide raises more difficult issues.  In addressing students whom a case 
management team considers to be at risk of suicide or other self-harm, it is important to note 

26.  E.g., Elizabeth Wolnick, Note, Depression Discrimination: Are Suicidal College Students Protected By the Americans with 
Disabilities Act?, 49 ARIZ. L. REV. 989 (2007); Karen W. Arenson, Worried Colleges Step Up Efforts Over Suicide, N.Y. TIMES, Dec. 3, 
2004, at A1; Susan Kinzie, GWU Suit Prompts Questions of Liability, WASH. POST, Mar. 10, 2006, at A1; Bonnie Miller and Megan 
Twohey, Colleges Take Hard Line on Psychological Problems:   Critics See Harm; Officials Cite Court Rulings, Virginia Tech, CHI. 
TRIB., Dec. 27, 2007, at 1. 

27.  Arenson, at A1.   Note that there has also been coverage of case management teams that is generally positive.   See, e.g., 
Elizabeth Bernstein, Bucking Privacy Concerns, Cornell Acts as Watchdog, WALL ST. J., Dec. 28, 2007, at A1; Anthony Morgano, Team 

Prevents
Violence
at
UW,
THE
BADGER
HERALD,
Feb.
26,
2008,
available
at

http://badgerherald.com/news/2008/02/26/team_prevents_violen.php. 
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that, in most cases, the student at risk is willing to work with the school to obtain counseling and 
treatment and complete her educational program.  When approached with thoughtful concern, 
most students who are at risk of self-harm will:  agree to sign waivers that permit information 
sharing between caregivers and college or university administrators; voluntarily move to more 
appropriate housing; and even voluntarily withdraw from school on a temporary basis until they 
are able to obtain the treatment and care they need in order to diminish any risk of harm.  Where 
the student has agreed to permit case management teams to share information that would 

otherwise be confidential, or where a student agrees to withdraw voluntarily from a program in order to seek treatment, the risk of a legal claim against the institution is greatly reduced.  Thus, it is important for case management teams to engage students of concern consensually 
throughout the assessment process to the extent possible. 

Where a student refuses to participate in the assessment process or where circumstances arise that are so exigent that the institution must act without obtaining the student’s consent, the law permits colleges and universities to take adverse action against a student who is disabled (or 
“regarded as” such) if the school finds the student is a “direct threat” to herself or others and if the school applies the appropriate process.28  The law permits actions adverse to the very people it was designed to protect because a student found to be a “direct threat” to the health and safety of others is not a “qualified individual” within the meaning of § 504 of the Rehabilitation Act of 1973.29  OCR, which has expanded this concept to include a student who is a threat to self, has confirmed its policy permits action adverse to a disabled student if the student poses a “direct 
threat” to the health or safety of himself or others: 

OCR policy holds that nothing in Section 504 prevents educational institutions from addressing the dangers posed by an individual who represents a “direct threat” to the health and safety of self or others, even if such an individual is a person with a 
disability, as that individual may no longer be qualified for a particular educational program or activity.30 

The appropriate manner of determining whether a direct threat exists is discussed in detail immediately below. 

c. Direct Threat Assessment of Students Exhibiting Mental Health Problems 

i. Determining Whether a Direct Threat Exists 

OCR has provided substantial guidance in opinion letters regarding assessment of students to determine whether a direct threat exists. “[T]he ‘direct threat’ standard applies to situations 
where a college proposes to take adverse action against a student whose conduct resulting from a disability poses a significant risk to the health or safety of the student or others.”  A “significant risk” exists when there is a “high probability of substantial harm and not just a slightly increased, speculative, or remote risk.”31 

28.  See Letter from Rhonda Bowman, Team Leader, Office of Civil Rights, U.S. Dep’t of Educ., to Lee Snyder, President, Bluffton Univ., (Dec. 22, 2004), supra, at 4, [hereinafter OCR Letter to Bluffton Univ.]; Letter from Michael E. Gallagher, Office for Civil Rights, Dep’t of Educ., to Jean Scott, President, Marietta Coll., 2005 NDLR (LRP) LEXIS 371, at *6-7 (July 26, 2005) [hereinafter OCR Letter to Marietta Coll.]; OCR Letter to Guilford Coll., supra, at *26; OCR Letter to DeSales Univ., supra, at *15. 

29.  See OCR Letter to DeSales Univ., supra note 22, at *15; OCR Letter to Bluffton Univ., supra, at 4; OCR Letter to Guilford Coll., supra, at *26; see also 42 U.S.C. § 12113(b). 

30.  OCR Letter to Bluffton Univ., supra, at 4; see also OCR Letter to DeSales Univ., supra, at *15; OCR Letter to Guilford Coll., supra, at *26. 

31.  OCR Letter to DeSales Univ., supra, at *14 (emphasis added).  For a detailed discussion of the direct threat analysis, see OCR Letter to Bluffton Univ., supra; OCR Letter to Marietta Coll., supra; OCR Letter to Guilford Coll., supra. 
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It is critical that the team investigating whether a student’s circumstances rise to the level of a 
direct threat engage in an individualized and objective assessment of the student’s ability to 
participate safely in the educational program at issue.  The institution must be careful not to base 
this assessment on stereotypes.  Rather, it must ground its assessment upon reasonable judgment 
based upon current medical knowledge or the best available objective evidence to ascertain the 
following: 

(a)  The nature, duration, and severity of the risk; 

(b)  The probability that potentially threatening injury actually will occur;32 and 

(c)  Whether reasonable modifications of policies, practices, or procedures will sufficiently mitigate the risk. 

ii. Complying with Due Process 

In applying the direct threat standard, colleges and universities must comply with due 

process.33 Due process is a constitutional concept requiring fair procedures.  In the context of 

higher education, due process is typically binding upon public institutions but not private ones.34 But, under the disability laws as applied by the OCR, due process requires any college or 
university subject to § 504, whether public or private, to “adhere to procedures that ensure that students with disabilities are not subject to adverse action on the basis of unfounded fear, 
prejudice, or stereotypes.”35 

With regard to the mechanics of due process, OCR distinguishes between “minimal due 

process” and “full due process.”  Case management teams facing “exceptional circumstances . . . 
where safety is of immediate concern . . . may take interim steps pending a final decision 
regarding an adverse action against a student as long as [they provide] minimal due process.”36 
OCR interprets this to mean that the institution must provide the student with (a) adequate notice 
of the adverse action and (b) an opportunity to address the evidence acquired by the institution. 
Further, an institution taking action under the minimal due process standard must follow up with 
full due process as soon as practicable.  Where a situation is no longer an emergency or where it 
is not otherwise exigent, the institution must apply full due process.  In addition to adequate 
notice and an opportunity to address the evidence supporting an adverse action, full due process 
in this context requires the institution to afford the student the right to a hearing and to an appeal. 

Due process is a critical concept for case management teams to understand because of its 

profound prophylactic qualities.  First, by its very nature, it tends to protect students from 

arbitrary action by avoiding prejudice, encouraging a thorough review of evidence, and 

providing for notice and an appeal.  Due process also protects the institution applying it.  Courts tend to defer to higher education institutions making decisions involving their academic 
judgment, including questions of reasonable accommodation37 and whether a student is 

32.  The “probability” prong of the direct threat analysis poses inherent difficulty, as several commentators have noted that future 
violent behavior is exceedingly difficult to predict.   See FEIN ET AL., supra, at 20 (rejecting use of “profiles” of students who might 
engage in violence); Gary Pavela, ASJA L. AND POL’Y REP. No. 277 (Feb. 21, 2008) (quoting Gene Deisnger, Ph.D.) (“Threat 
assessment and management are much more about preparing for future behavior than they are about predicting behavior per se.”). 

33.  OCR Letter to Bluffton Univ., supra, at 4; OCR Letter to Marietta Coll., supra, at *8; OCR Letter to Guilford Coll., supra, at *26; OCR Letter to DeSales Univ., supra, at *15-16. 

34.  See, e.g., Harwood v. Johns Hopkins Univ., 747 A.2d 205, 209 (Md. Ct. Spec. App. 2000) (“Although the actions of public 
universities are subject to due process scrutiny, private universities are not bound to provide students with the full range of due process 
protection.”). 

35.  OCR Letter to Marietta Coll., supra, at *8; see also OCR Letter to Bluffton Univ., supra, at 4; OCR Letter to Guilford Coll., supra, at *26. 

36.  OCR Letter to Marietta Coll., supra, at *8; see also OCR Letter to Bluffton Univ., supra, at 4; OCR Letter to Guilford Coll., supra, at *27; OCR Letter to DeSales Univ., supra, at *15-16. 

37.  See Zukle v. Regents of the Univ. of Cal., 166 F.3d 1041, 1047-48 (9th Cir. 1999) (holding that, once the educational institution 
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“qualified” under the disability laws,38 unless the institution in question has acted arbitrarily or capriciously.39 Similarly, OCR has specifically stated that it “accords significant discretion to 
decisions of postsecondary institutions made through a fair due process proceeding.”40  Thus, a case management team that employs due process, as described by OCR, is taking great strides toward protecting its students and other constituents and also toward limiting institutional 
exposure to legal liability. 

d. Mandatory Assessment, Involuntary Withdrawal, and Conditional Readmission It is critical for case management team members to have a basic understanding of the direct threat standard because it permits an institution to take useful and consequential steps that otherwise might be deemed discriminatory.  These steps include mandatory assessment, 
involuntary leave, and conditional readmission. 

i. Mandatory Assessment 

It appears that a college or university may use its need to determine whether a direct threat 

exists as the basis for a program of mandatory assessment.  For example, some institutions have 
adopted policies requiring a mandatory assessment of students exhibiting suicidal behavior.41 
The legal foundation for requiring students whom the institution regards as disabled (or at least 
as potentially disabled) to undergo a mandatory assessment is somewhat unclear.  On the one 
hand, it may be that mandatory assessment, at least in the case of a suicide threat, is permissible 
as a disciplinary response to a threat of violence (i.e., to self).42  On the other hand, it seems 

reasonably clear that an institution could justify a mandatory assessment policy on the basis of its need to determine whether a direct threat exists as long as the policy is part of an individualized assessment process.43  An institution must be able to determine whether a direct threat exists, and a mandatory assessment policy, if invoked upon a reasonable belief that the student in question might pose a direct threat to self or others, is a reasonable way to achieve the individualized and objective analysis required by the direct threat standard. 

ii. Involuntary Withdrawal 

Even more important, the direct threat standard provides the basis for involuntary withdrawal. As numerous OCR letters make clear, a college or university can remove a student from its 

has sought suitable means of reasonably accommodating the disabled student and submitted a factual record showing conscientious effort to accommodate, the court will defer to the institution’s academic decision). 

38.  See Hash v. Univ of Ky., 138 S.W.3d 123, 128-29 (Ky. Ct. App. 2004) (deferring to the university’s determination that a student suffering from depression who had withdrawn from law school was not qualified for readmission under state law). 

39.  Bd. of Curators of the Univ. of Mo. v. Horowitz, 435 U.S. 78, 91-92 (1978) (warning against “judicial intrusion into academic 
decisionmaking” where the defendant university had followed its rules and the plaintiff medical student had failed to show arbitrary or 
capricious action on part of the university); see also McGregor v. La. St. Univ. Bd. of Supervisors, 3 F.3d 850, 859 (5th Cir. 1993) 

(deferring to the law school’s decision not to modify its full-time attendance and in-class examination requirements for a disabled student where the court found no evidence of malice, ill will, or efforts to impede the student’s progress). 

40.  OCR Letter to Guilford Coll., supra, at *27; OCR Letter to DeSales Univ., supra, at *16. 

41.  See, e.g., Univ. of Ill. Urbana-Champaign, Counseling Ctr., Suicide Policy, http://ccserver4.ad.uiuc.edu/?page_id=53 (outlining 
the University of Illinois’s mandatory assessment policy following suicide threats and attempts); Univ. of Or., Student Medical Leave 
Policy, http://arcweb.sos.state.or.us/rules/OARS_500/OAR_571/571_ 023.html (outlining the University of Oregon’s policy regarding 
student medical leave, including provisions for mandatory professional assessment);   Univ. of Puget Sound, Mandated Assessment for 
Risk of Suicidality and Self-Harm (2003),  http://www.ups.edu/documents/MARSSH_Disclosure_Statement.pdf; see also Valerie 

Kravets Cohen, Note, Keeping Students Alive: Mandating On-Campus Counseling Saves Suicidal College Students’ Lives and Limits Liability, 75 FORDHAM L. REV. 3081 (2007).   In carrying out a mandatory assessment program, institutions should be mindful of due process considerations. 

42.  See Gary Pavela, Direct Threat Analysis and the Illinois Mandated Assessment Policy, ASJA L. & POL’Y REP., Sept. 21, 2005 (“A suicide threat, for example, is first of all a threat of violence.  Threats of violence may be sanctioned through the campus disciplinary system (or administrative equivalent), after appropriate due process.”). 

43.  OCR Letter to Guilford Coll., supra, at *26 (“A college may inquire into a student’s medical condition where the college, on a nondiscriminatory basis, believes that a student represents a direct threat to self or others.”). 
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programs and even terminate enrollment if it finds that the student constitutes a direct threat to the health or safety of self or others.  Absent the direct threat concept or some clear inability to comply with rules of conduct, involuntary withdrawal of students with mental health problems would almost certainly be challenged as discriminatory. 

iii. Conditional Readmission 

Another significant area in which the direct threat concept permits institutions to take actions 
that would otherwise appear discriminatory is with regard to readmission to the institution (or 
institutional program) from which the student has withdrawn.  OCR has repeatedly instructed 
that, assuming an institution has a policy on emergency withdrawal and readmission, it may 
place conditions on a student’s return to campus after the student has been found to be a direct 
threat.44  As with the determination of whether a direct threat exists, a college or university must 
determine the conditions a returning student must satisfy “on an individual basis.”45 

OCR has explicitly suggested that an institution may require a returning student to provide 

documentation of steps he has taken to reduce the previous threat, including that the student: (a) followed a treatment plan; (b) submitted periodic reports of his progress; and (c) granted 
permission for the institution to talk to his treating professional.46  Further, courts have deferred to decisions by institutions not to readmit students where the institution was acting within its 
academic discretion.47 

The institution’s right to place conditions on a student seeking readmission is not unlimited.48 First, colleges and universities must apply their readmission policies equitably and may not 
discriminate against students with disabilities seeking readmission.49  Thus, an institution would appear to run afoul of the anti-discrimination mandate of disability law if it denied readmission to a disabled student with a history of substance abuse while permitting readmission for a nondisabled student withdrawn due to his own history of substance abuse. 

Second, an institution may not require as a condition for readmission that the student’s 

“disability-related behavior no longer occurs, unless that behavior creates a direct threat that 

44.  Bluffton Univ., supra, at 6 (permitting conditions on a student’s return); OCR Letter to Marietta Coll., supra, at *14 
(permitting an emergency withdrawal policy that included “conditions for a student’s return to the College after an emergency 
withdrawal, consistent with Federal disability laws and with consideration of the individual circumstances of each student”); OCR Letter 
to Guilford Coll., supra, at *33-34 (permitting an institution limited discretion in conditions for a student’s return, including requiring 
documentation that the student acted to reduce the previous threat); OCR Letter to DeSales Univ., supra, at *25 (permitting the 
university to condition receipt of the benefit of returning upon “showing that the student is no longer a threat” and to require periodic 
reports from the student’s physician). 

45.  OCR Letter to Guilford Coll., supra, at *34. 

46.  OCR Letter to Guilford Coll., supra, at *34; OCR Letter to DeSales Univ., supra, at *15. 

47.  See, e.g., Hash v. Univ. of Ky., 138 S.W.3d 123 (Ky. Ct. App. 2004) (affirming summary judgment to the defendant university that rejected an application for readmission by a law student who withdrew due to depression). 

48.  See, e.g., Carlin v. Trs. of Boston Univ., 907 F. Supp. 509 (D. Mass. 1995) (denying summary judgment to the university 
defendant where the university denied readmission to a Ph.D. student who took a one year leave of absence due to symptoms of 
depression); Dearmont v. Tex. A & M Univ., No. H-87-3665, 1991 NDLR (LRP) LEXIS 1013 (S. D. Tex. 1991) (awarding judgment and 
reinstatement to a student with a learning disability under the Rehabilitation Act where the court found that the university had failed to 
make reasonable accommodations and had engaged in harassment of the student); OCR Letter to Guilford Coll., supra, at *33-34 
(“While the institution has discretion in fashioning return conditions, its discretion is not unlimited.”).  But see Haight v. Haw. Pacific 
Univ., No. 95-16810, 1997 U.S. App. LEXIS 20024 (9th Cir. Jun. 16, 1997) (finding that a student who was offered conditional 
readmission and made no attempt to fulfill the conditions had not been “excluded” from the program and therefore could show no 
violation of the Rehabilitation Act or ADA). 

49.  OCR Letter to Guilford Coll., supra, at *33 (“[A]n educational institution must not discriminate on the basis of disability in establishing conditions under which a student can return after having been withdrawn from any of the institution’s programs, whether academic, housing, both, or other.”). 
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cannot be eliminated through reasonable modifications.”50  Nor may an institution require that, 
as a precondition of returning to his studies, a student completely cease all self-injurious 
behavior, as “[n]ot all self-injurious behavior may be sufficiently serious as to constitute a direct 
threat.”51  Thus, under OCR’s view, it would appear impermissible to withhold readmission from 
a student whose severe eating disorder had previously led to a direct threat finding on the basis 
that the student still purges or refuses to eat unless the current behavior meets the standard for a 
direct threat. 

Thus, as far as OCR is concerned, the permissibility of imposing conditions on a student’s participation in educational programs is tied to the continued existence of a direct threat or the need to determine whether such a threat exists.  If no direct threat exists, or if the threat has subsided, OCR’s approach apparently forbids higher education institutions from withholding readmission from a disabled student. 

3. Concluding Thoughts Regarding the Disability Laws 

Disability laws, as applied to institutions of higher education, are designed to provide an “even playing field” for students with disabilities.52  Application of these laws can be challenging for 
case management teams for many reasons.  For instance, challenges arise because each case 
turns on its own facts, the law continues to evolve, and circumstances may be exigent and require immediate decisions.  In addition, the standard set forth by OCR for determining whether a direct threat exists is extremely high and the analysis required is rigorous.  Nonetheless, certain 
practices will most likely result in OCR and courts granting significant discretion to institutions making decisions under disability law. 

First and foremost, courts and the OCR care deeply about procedure.  Thus, institutions must 
be careful to have up-to-date, thoughtful policies to address situations implicating disability law. 
Further, assuming such procedures are in place, case management teams must make every effort 
to comply with them.  In so doing, the teams must focus on objective facts and current student 
conduct rather than stereotypes.  They also should refrain from rushing to judgment based on 
their experience with a particular mental health condition and be sure to make an individualized 
inquiry into a student’s current circumstances.  Moreover, teams should appoint a member to 

document objectively and thoroughly their decisions and supporting evidence.  Finally, case management teams and the institutions employing them should always provide adequate due process, following the guidance set forth by OCR and discussed above. 

B. Privacy & Confidentiality Laws 

In addition to addressing the many issues that can arise under disability law, it is essential for 
case management teams to understand how various privacy and confidentiality laws affect their 
operations.  As reflected in the Virginia Tech Report, confusion often abounds on campuses 
regarding what information about troubled students legally can be shared within an institution 
and with individuals outside the institution.53  It is essential for the members of a case 
management team to understand how the Family Educational Rights and Privacy Act 
(FERPA),54 the Health Insurance Portability and Accountability Act (HIPAA),55 and any 

50.  Id. at *34; OCR Letter to DeSales Univ., supra, at *15. 

51.  OCR Letter to Guilford Coll., supra, at *35; see also OCR Letter to DeSales Univ., supra, at *15. 

52.  See 42 U.S.C. §§12101(a)(8)-(9); Felix v. N.Y. City Trans. Auth., 324 F.3d 102, 107 (2d Cir. 2003); 34 C.F.R. § 104.4(b)(2). 

53.  VA. TECH REPORT, supra, at 2, 52, 63-70.  See also DEP’T OF JUSTICE ET AL., REPORT TO THE PRESIDENT ON ISSUES RAISED BY THE VIRGINIA TECH TRAGEDY 7 (2007), available at http://www.hhs.gov/vtreport.gov. (noting that critical information sharing has been severely hampered because of the “confusion and differing interpretations about state and federal privacy laws”). 

54.
20 U.S.C. § 1232g; 34 C.F.R. pt. 99.

55.
42 U.S.C. §§ 1320d to d-8; 45 C.F.R. pts. 160, 162, 164.
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applicable state laws affect the ability of team members to collect and share information with one another and to disclose information to a student’s family members, local law enforcement 
officials, or others outside the institution.  The Virginia Tech Review Panel correctly concluded that these laws allow disclosure of information when a student poses a serious threat to self or 
others.56  Precisely what disclosures are permitted depends upon what law or laws apply and the particulars of the situation at hand. 

In response to the Virginia Tech tragedy, the U.S. Department of Education’s Family Policy 
Compliance Office (FPCO) issued further guidance regarding FERPA.57  And the Department of 
Education recently adopted amendments to the FERPA regulations, effective as of January 8, 
2009, many of which are designed to memorialize FPCO guidance and clarify when institutions 
can disclose or share information regarding distressed and dangerous students.58  The discussion 
below focuses on what disclosures are legally permissible.  After determining the legality of a 
contemplated disclosure, institutions still must carefully consider the policy issues of when and 
under what circumstances to share or disclose information both within the institution and outside 
of it. 

1. Understanding FERPA’s Scope and Exceptions 

FERPA affords students who are attending an institution of postsecondary education the right to inspect and review their “education records,” request an amendment of education records that are inaccurate or misleading, and exercise some level of control over the disclosure of their 
education records (and the personally identifiable information contained therein).59  FERPA 
applies to all educational institutions that accept funding at any level under any program 
administered by the Department of Education and requires such institutions to notify students annually of their rights under FERPA.60  FERPA generally covers all records, regardless of their format, containing personally identifiable student information that are maintained by an 
institution or an employee or other agent of the institution.61 

With regard to any records that are subject to FERPA, an institution can disclose information 
from those records only if (a) it is “directory information;”62 (b) the student has consented in 

56.  See Steven J. McDonald, The Family Rights and Privacy Act: 7 Myths—and the Truth, CHRON. HIGHER EDUC. (Wash., D.C.), Apr. 18, 2008, at A53. 

57.  See U.S. Dep’t of Educ., Balancing Student Privacy and School Safety: A Guide to the Family Educational Rights and Privacy 
Act for Colleges and Universities, http://www.ed.gov/ policy/gen/guid/fpco/brochures/elsec.pdf [hereinafter Balancing Student Privacy 
and School Safety]; U.S. Department of Educ., Disclosure of Information from Education Records to Parents of Postsecondary Students, 
http://www.ed.gov/policy/gen/guid/  fpco/hottopics/ht-parents-postsecstudents.html [hereinafter  Disclosure  of  Information  from 

Education Records]; Ass’n for Student Judicial Affairs, FERPA Questions for Lee Rooker, Director of the Family Policy Compliance 

Office,
U.S.
Department
of
Education
(2007)
(unpublished
manuscript),
available
at

http://www.asjaonline.org/attachments/wysiwyg/525/FERPAQUESTIONSanswered.doc [hereinafter FERPA Questions for L. Rooker]. 

58.  Family Educational Rights and Privacy, 73 Fed. Reg. 74806 (Dec. 9, 2008) (to be codified at 34 C.F.R. pt. 99). 

59. 
20 U.S.C. § 1232g; see also 34 C.F.R. pt. 99.  For a very helpful summary of the events that led to the adoption of FERPA, 
FERPA’s basic requirements, and U.S. Supreme Court and other leading court decisions interpreting FERPA, see Margaret L. 
O’Donnell, FERPA: Only a Piece of the Privacy Puzzle, 29 J.C. & U.L. 679 (2003).   NAT’L ASSOC. OF COLL. & UNIV. ATT’YS, THE 
FAMILY EDUCATIONAL RIGHTS AND PRIVACY ACT: A LEGAL COMPENDIUM  (Steven J. McDonald ed., 2d ed. 2002) is another excellent 
resource.   See also Nancy Tribbensee, Privacy and Confidentiality: Balancing Student Rights and Campus Safety, 34 J.C. & U.L. 393 

(2008);  Steven  J.  McDonald  &  Nancy  E.  Tribbensee,  FERPA  and  Campus  Safety,  NACUANOTES,  Aug.
6,
2007,

http://www.myacpa.org/ pd/documents/ferpa1.pdf.

60.
20 U.S.C. § 1232g(a), (e), (f); 34 C.F.R. §§ 99.1, 99.7.

61.
34 C.F.R. § 99.3.

62.  FERPA defines "directory information" as follows: 

[I]nformation contained in an education record of a student that would not generally be considered harmful or an invasion of 
privacy if disclosed. [It] includes, but is not limited to, the student's name; address; telephone listing; electronic mail address; 

photograph; date and place of birth; major field of study; grade level; enrollment status (e.g., undergraduate or graduate, full-
time or part-time); dates of attendance; participation in officially recognized activities and sports; weight and height of 
members of athletic teams; degrees, honors and awards received; and the most recent educational agency or institution 
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writing to the disclosure; or (c) one or more exceptions to FERPA’s written consent requirement applies.63  Despite FERPA’s broad reach and limitations on disclosures of student record 
information, FERPA nonetheless provides institutions with a fair amount of flexibility in two important respects.  First, FERPA expressly excludes from its coverage several categories of 
records and information regarding students.  Second, even with regard to student record 
information covered by FERPA, the statute and implementing regulations include a number of important exceptions allowing institutions to share student record information both within the institution and with others outside the institution. 

a. Records and Information Excluded from FERPA 

As relevant in the case management team context, FERPA does not cover the following 

information and records even if they contain personally identifiable information about a student: 

(a) personal observations or direct interactions not derived from an existing education record; (b) 
records created and maintained by a “law enforcement unit” for a law enforcement purpose; and 

(c) student medical treatment records.64 

i. Personal Knowledge or Observations 

FERPA only protects information derived from student education records; it does not apply to 
personal observations of, or direct interactions with, students.65  If, at some point, a faculty or 
staff member describes his or her observations of a student in a document that is maintained by 
the institution or an employee of the institution, that document would be subject to FERPA, but 
the faculty or staff member would still be permitted to disclose his or her personal observations 
to a case management team member or other appropriate school official without regard to 

FERPA.66  The record itself, however, could be disclosed only in accordance with FERPA.67  As a result, FERPA would not prohibit a school official from contacting a student’s parents to 
advise them about any concerns based upon the individual’s own personal observations of the student.68  This is a very important exception given that a number of faculty or staff members may observe or interact with a student whose conduct may be of concern for one reason or 
another.  Accordingly, it is essential for institutions to understand that information obtained 
based upon one’s direct interactions with a student is not covered by FERPA. 

ii. Law Enforcement Unit Records 

“Law enforcement unit” records are records that are: (a) created by a law enforcement unit; (b) 

attended. 

Family Educational Rights and Privacy, 73 Fed. Reg. 74806, 74851 (Dec. 9, 2008) (to be codified at 34 C.F.R. pt. 99). 

An institution may disclose directory information about a current student without the student’s express written permission if it describes in its annual FERPA notification: (a) the types of personally identifiable information that the institution has designated as directory information; (b) the student's right to request that the institution not designate any or all of his or her information as directory information; and (c) the period of time within which a student has to notify the institution in writing that he or she does not want any or all of his or her information designated as directory information.  20 U.S.C. § 1232g(a)(5)(A)-(B); 34 C.F.R. § 99.37. 

63. 
20 U.S.C. § 1232g(b); 34 C.F.R. §§ 99.30, 99.31; see also McDonald & Tribbensee, supra . 

64.  Other categories of records are also excluded from the definition of “education records” and, therefore, are not covered by FERPA.  They include: (a) student employment records; (b) alumni records; and (c) records that are kept in the sole possession of the maker of the records, used only as a personal memory aid, and are not accessible to or shared with any other person except a temporary substitute for the maker.  20 U.S.C. § 1232g(a)(4); 34 C.F.R. § 99.3. 

65. 
20 U.S.C. § 1232g(a)(4). 

66.  Id.  As discussed in more detail below, even if the information at issue is covered by FERPA, members of a case management team can often access the information under the “legitimate educational interest” exception that allows school officials to access information contained in a student’s “education records” as long as the team members have a legitimate need to know the information to perform their job function. 

67.  See McDonald & Tribbensee, supra; Disclosure of Information from Education Records, supra. 

68.  Disclosure of Information from Education Records, supra. 
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created for a law enforcement purpose; and (c) maintained by a law enforcement unit.69  Many 
colleges and universities have their own police or public safety department, but even institutions 
that do not have a separate unit dedicated to public safety and security can designate a particular 
office or employee as the unit or official responsible for referring alleged violations of law to 
local law enforcement authorities.70  Significantly, a “law enforcement unit” does not lose its 
status as such under FERPA if it performs other, non-law enforcement functions for the 

institution, including the investigation of incidents or conduct that leads to disciplinary action 
against a student.71  Institutions should identify in their FERPA policy and annual notification 
which office or official serves as the institution’s “law enforcement unit.”72  Law enforcement 
unit officials employed by the institution should also be identified in the institution’s annual 
notification as “school officials” with a “legitimate educational interest” so they can gain access to a student’s “education records” as a member of a case management team or to otherwise carry out their job responsibilities.73 

Investigative reports and other records created and maintained by law enforcement units are 

not “education records” covered by FERPA so long as the records are created, at least in part, for 
a law enforcement purpose.74  Records created exclusively for a non-law enforcement purpose, 
such as pursuing disciplinary action against a student, would still be subject to FERPA.75 In 
addition, law enforcement unit records that are shared with non-law enforcement personnel at an 
institution, such as members of a case management team or student affairs personnel, become 
“education records” subject to FERPA in the hands of non-law enforcement personnel.76  The 
copies of these same records maintained by a law enforcement unit remain exempt from FERPA, 
and information from those records can be freely disclosed by law enforcement personnel.77 
Similarly, “education records” shared with law enforcement unit officials remain subject to 
FERPA, even while in the possession of the law enforcement unit.78  As a result, it is wise to 
maintain law enforcement unit records separately from education records to ensure that an 
institution can take full advantage of the ability to disclose information from law enforcement 
unit records.79  In sum, FERPA does not prohibit institutions from disclosing law enforcement 
unit records (and the information contained therein) to anyone, even where they do not have a 
student’s consent.80  This exception can, of course, facilitate communications between an 
institution’s law enforcement officials and local law enforcement, a student’s parents and family 
members, and others outside the institution. 

iii.  Student Medical Records 

Certain student medical records are also excluded from FERPA if they are: (a) made or 

maintained by a physician, psychiatrist, psychologist, or other health care professional acting in 
his or her professional capacity; and (b) made, maintained, or used only in connection with 

69. 
20 U.S.C. § 1232g(a)(4)(B)(ii); 34 C.F.R. § 99.8. 

70.  Id. 

71.  Id. 

72.  See Balancing Student Privacy and School Safety, supra. 

73.  Id. 

74.
20 U.S.C. § 1232g(a)(4)(B)(ii); 34 C.F.R. § 99.8.

75.  Id.

76.  Id. 

77.  Id. 

78.  Id. 

79.  See Balancing Student Privacy and School Safety, supra; see also Family Educational Rights and Privacy, 73 Fed. Reg. 74806, 74815 (Dec. 9, 2008) (to be codified at 34 C.F.R. pt. 99). 

80. 
20 U.S.C. § 1232g(a)(4)(B)(ii); 34 C.F.R. § 99.8; LeRoy Rooker, Dir., Fam. Pol’y Compliance Off., Address at the University 
of Vermont Legal Issues in Higher Education Conference: Post Virginia Tech Communication: What, When, and To Whom? (Oct. 16, 
2007); Balancing Student Privacy and School Safety, supra. 
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treatment of the student.81  Such records are referred to herein as “student treatment records.” The exclusion for student treatment records is narrower than it first may seem because any such records that are used or disclosed for any purpose other than treatment (e.g., disclosures to an insurance company for billing purposes, disclosures to a disability services office on campus for purposes of evaluating a request for accommodations, etc.), become “education records” and, therefore, are protected by FERPA.82 

However, unlike direct personal observations and law enforcement records, exclusion of this 
information from FERPA does not mean that the information contained in student treatment 
records can be freely disclosed.  Student medical records, and the information contained therein, 
are typically subject to state medical records laws or state laws governing physician-patient 
confidentiality.  In addition, HIPAA may restrict disclosure of these records if the institution is a 
“covered entity” or its health service is a “covered component” of the institution within the 
meaning of HIPAA. 

b. Exceptions to FERPA’s Written Consent Requirement 

For records that are “education records” protected by FERPA, as noted above, a student’s 
express written consent is required for disclosure of the information contained in these records 
unless it is limited to “directory information” or an exception applies.83  This paper will focus on 
the following exceptions to the written consent requirement for threat assessment purposes: (a) to 
other school officials with a “legitimate educational interest;”84 (b) to parents of a dependent 
student;85 (c) in a health or safety emergency;86 (d) in connection with certain disciplinary 
proceedings involving alcohol, drugs, crimes of violence, or non-forcible sex offenses;87 and (e) 
to other schools in which a student seeks or intends to enroll.88  Significantly, all of these 
exceptions are independent of one another. Although FERPA does not require an institution to 
disclose information if one or more of the following exceptions applies, in the context of a case 
management team, an institution likely will be searching for ways to make disclosures if 
necessary to protect the welfare or safety of a student, the broader campus community, or the 
public at large. 

i. Institutional Officials with a Legitimate Educational Interest 

FERPA permits the disclosure of information from a student’s education records to other 

institutional officials (known under FERPA as “school officials”) without the student’s consent 
as long as certain conditions are met.  For example, the institution must define in its annual 
FERPA notification who qualifies as an institutional official and what constitutes a “legitimate 
educational interest.”89  Under the recently enacted amendments to the FERPA regulations, the 
institution must also “use reasonable methods to ensure that…school officials obtain access to 
only those education records in which they have legitimate educational interests.”90  Generally 
speaking, a legitimate educational interest exists when there is a need to know the information at 

81. 
20 U.S.C. § 1232g(a)(4); 34 C.F.R. § 99.3.   See U.S. Dept. of Health & Human Svcs. & U.S. Dept. of Education Joint 
Guidance on the Application of the Family Educational Rights and Privacy Act (FERPA) and the Health Insurance Portability and 
Accountability Act of 1996 (HIPAA) to Student Health Records AT 6-7 (Nov. 2008) [hereinafter DHHS & DOE Joint Guidance on 
FERPA and HIPAA]. 

82.  See FERPA Questions for L. Rooker, supra. 

83.  See 20 U.S.C. § 1232g(a)(5)(A), (b)(1), (b)(2)(A); 34 C.F.R. §§ 99.3, 99.30. 

84.
20 U.S.C. § 1232g(b)(1)(A); 34 C.F.R. § 99.31(a)(1).

85.
20 U.S.C. § 1232g(b)(1)(H); 34 C.F.R. § 99.31(a)(8).

86.
20 U.S.C. § 1232g(b)(1)(I); 34 C.F.R. § 99.31(a)(10).

87.
20 U.S.C. § 1232g(b)(1)(E); 34 C.F.R. § 99.31(a)(13)-(15).

88.
20 U.S.C. § 1232g(b)(1)(B); 34 C.F.R. § 99.31(a)(2).

89.
20 U.S.C. § 1232g(e)-(f); 34 C.F.R. § 99.7(a)(3).

90.  Family Educational Rights and Privacy, 73 Fed. Reg. 74806, 74847 (Dec. 9, 2008) (to be codified at 34 C.F.R. pt. 99). 
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issue in order to perform one’s professional responsibilities for the institution.91 To take full 
advantage of this exception, institutions should consider adopting an expansive definition of 
“institutional official” like the one found in FPCO’s Model Notification of Rights Under 
FERPA.92  Members of a case management team could easily qualify as institutional officials, and their collection of information regarding students of concern and sharing of that information with one another would be essential to carrying out the team’s mission. In addition, others at the institution should be free to share such information with the team for purposes of reporting any information that may be of interest to the team. 

ii. Parents of a Dependent Student 

FERPA also permits disclosure of student information to the parents of a student who is a 

dependent for federal income tax purposes.93  Neither the age of the student nor the parent’s 

status as the custodial parent is relevant.94  If a student is claimed as a dependent by one or both 
parents, either parent may be given access to the student’s education records and the information 
contained in those records.95  To rely on this exception, however, the institution must have some 
evidence reflecting that the student is indeed a dependent of at least one of his or her parents. 
For example, an institution may ask a parent to submit a copy of the most recent federal tax 
return (or relevant portion thereof) identifying the student as a dependent.  Or the student may 
submit a signed and dated acknowledgement from the student indicating that the student is a 
dependent of at least one parent for federal income tax purposes.96  Assuming an institution has 
the appropriate documentation on file, it may freely share student record information with either 
or both of a student’s parents.  Whether to do so in a particular situation is a decision that should 
be made on a case-by-case basis. 

iii. Health or Safety Emergency 

The FERPA exception that has probably received the most attention in the wake of the events at Virginia Tech is the “health or safety emergency” exception.  The recent amendments to the FERPA regulations made a number of changes to this exception, which now expressly includes parents as “appropriate persons” who may receive student record information in connection with a health or safety emergency “if the knowledge of such information is necessary to protect the health or safety of the student or other persons.”97  Other appropriate parties may include law enforcement officials, public health officials, and trained medical personnel.98 

Consistent with FPCO guidance issued prior to the recent amendments, FERPA’s “health or 
safety exception” now expressly outlines what an institution must do to take advantage of this 
exception.  For example, in making a determination that a health or safety emergency exists, “an 
. . . institution may take into account the totality of the circumstances pertaining to a threat to the 
health or safety of a student or other individuals.”99  And, if based upon the information 
available at the time, there is a rational basis for the institution to determine that there is an 
“articulable and significant threat,” the Department “will not substitute its judgment for that of 

91.  See Fam. Pol’y Compliance Off., U.S. Dep’t of Educ., Model Notification of Rights Under FERPA for Postsecondary Institutions, http://www.ed.gov/policy/gen/guid/fpco/ferpa/ps-officials.html. 

92.  Id. 

93. 
20 U.S.C. § 1232g(b)(H); 34 CFR § 99.31(a)(8). 

94.  Family Educational Rights and Privacy, 73 Fed. Reg. 74806, 74813 (Dec. 9, 2008) (to be codified at 34 C.F.R. pt. 99); see FERPA Questions for L. Rooker, supra.. 

95.  Id. 

96.  Id. 

97.  Family Educational Rights and Privacy, 73 Fed. Reg. 74806, 74838 (Dec. 9, 2008) (to be codified at 34 C.F.R. pt. 99). 

98.  See Balancing Student Privacy and School Safety, supra. 

99.  Family Educational Rights and Privacy, 73 Fed. Reg. 74806, 74838 (Dec. 9, 2008) (to be codified at 34 C.F.R. pt. 99). 
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the educational . . . institution in evaluating the circumstances and making its determination.”100 As other commentators have noted: 

[A] limited disclosure to a limited number of people, made on the basis of a good-faith determination in light of the facts available at the time . . . is highly unlikely to be 

deemed a violation of FERPA, even if the perceived emergency later turns out, in hindsight, not to have been one.101 

In issuing the recent amendments, the Department of Education noted that an emergency may arise in “a situation in which a student gives sufficient, cumulative warning signs that lead an educational . . . institution to believe the student may harm himself or others at any moment.”102 Others have opined that the following examples may permit the disclosure of student record 
information:  “a student’s suicidal [or homicidal] statements or ideations, unusually erratic and angry behaviors, or similar conduct that others would reasonably see as posing a risk of serious harm.”103  If an institution does disclose student record information under this exception, it must record (a) “the articulable and significant threat that formed the basis for a disclosure”; and (b) “the parties to whom the information was disclosed.”104 

Although institutions have a fair amount of discretion in interpreting and applying the health or 
safety emergency exception, they should nonetheless be mindful of student privacy interests.  In 
particular, this exception is limited to the period of the emergency and, generally, does not allow 
for the blanket release of personally identifiable information from a student’s education 
records.105  In general, and when reasonably possible, the initial disclosure should be made to 
professionals trained to evaluate and handle such emergencies, such as campus mental health or 
law enforcement personnel, who can then determine whether further disclosures are 
appropriate.106 

iv. Disciplinary Proceedings Involving Alcohol, Drugs, Violent Crimes, and 

Non-Forcible Sex Offenses 

FERPA also allows institutions to disclose information related to certain types of disciplinary 
proceedings.  For example, an institution may inform the parent of a student who is under the age 
of twenty-one if it has determined that the student has committed a violation of its drug or 
alcohol policies.107  To rely upon this exception, the student must be under age twenty-one at the 
time of the disclosure but need not be a dependent for federal income tax purposes.108  An 
institution may also disclose to the alleged victim the final results of a disciplinary proceeding 
against a student accused of committing certain crimes of violence (i.e., arson, assault, burglary, 
homicide, manslaughter, destruction of property, kidnapping, robbery, forcible sex offenses) or a 
non-forcible sex offense (i.e., statutory rape, incest), regardless of the outcome of that 

100.   Family Educational Rights and Privacy, 73 Fed. Reg. 74806, 74854 (Dec. 9, 2008) (to be codified at 34 C.F.R. pt. 99); see 

Letter from LeRoy S. Rooker, Dir., Family Policy Compliance Office, U.S. Dep’t of Educ., to Melanie P. Baise, Assoc. Univ. Counsel, Univ. of N. M. (Nov. 29, 2004) [hereinafter New Mexico FPCO letter], available at 

http://www.ed.gov/policy/gen/guid/fpco/ferpa/library/baiseunmslc.html. 

101.  See McDonald & Tribbensee, supra. 

102.  Family Educational Rights and Privacy, 73 Fed. Reg. 74806, 74838 (Dec. 9, 2008) (to be codified at 34 C.F.R. pt. 99). 103.  See McDonald & Tribbensee, supra. 

104.   Family Educational Rights and Privacy, 73 Fed. Reg. 74806, 74838 (Dec. 9, 2008) (to be codified at 34 C.F.R. pt. 99). 

105.  See McDonald & Tribbensee, supra.. 

106.  See Letter from Fam. Pol’y Compliance Off., U.S. Dep’t of Educ., to New Bremen Local Schs. (Sept. 22, 1994); New Mexico FPCO Letter, supra; Letter from LeRoy S. Rooker, Dir., Fam. Pol’y Compliance Off., U.S. Dep’t of Educ., to Martha Holloway, State Sch. Nurse Consultant, Ala. Dep’t of Educ. (Feb. 25, 2004); McDonald & Tribbensee, supra. 

107. 
20 U.S.C. § 1232g(i); 34 C.F.R. § 99.31(a)(15). 

108.  Id. 
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proceeding.109  The final results include the name of the alleged perpetrator, the outcome of the proceeding, and any sanctions imposed.110  FERPA also permits disclosure to anyone—not just the victim—of the final results of a disciplinary hearing, if the institution determines an alleged perpetrator of a crime of violence or non-forcible sex offense committed a violation of the 
institution’s code of conduct or other disciplinary policies.111 

v. Other Educational Institutions 

FERPA has permitted colleges and universities to disclose student record information to 

officials at another institution “when the student seeks or intends to enroll” and now clarifies that these disclosures are permitted even after the student is enrolled at a new institution as long as “the disclosure is for purposes related to the student’s enrollment or transfer.”112  The recent 
amendments were designed to reduce “legal uncertainty about how long a school may continue to send records or information to a student’s new school, without consent,” under this 
exception.113 To rely upon this exception, an institution must make a reasonable attempt to notify the student that it intends to release student record information in a particular instance or include this practice in its annual FERPA notification.114  The institution must also provide the student with a copy of the disclosed records upon request and give the student an opportunity to request a hearing to challenge the accuracy of the disclosed records.115 

2. Medical Records Laws 

As noted above, understanding FERPA is just one piece of the puzzle when it comes to 

determining if an institution may disclose information regarding distressed or dangerous 

students. Although student medical records used only for treatment purposes are not covered by FERPA, such records may be subject to additional privacy or confidentiality protection under other laws such as HIPAA and state medical records laws.116  These laws often govern when and under what circumstances medical record information maintained by an institution’s health 
service can be disclosed.  Case management teams, mental health professionals, or other health care providers serving on these teams must be mindful of these restrictions in connection with their participation in the assessment process. 

a. HIPAA 

Among other things, HIPAA, through regulations collectively known as the Privacy Rule,117 
establishes standards and imposes requirements to protect the privacy of individually identifiable 
health information maintained by “covered entities” (or by “covered components” of entities that 
are not subject to HIPAA in their entirety).118  Unless a use or disclosure of identifiable patient 

109. 
20 U.S.C. § 1232g(b)(6); 34 C.F.R. §§ 99.31(a)(13), 99.39. 

110.  Id. 

111.  Id. 

112.  Family Educational Rights and Privacy, 73 Fed. Reg. 74806, 74818 (Dec. 9, 2008) (to be codified at 34 C.F.R. pt. 99). 113.  Id. at 74847. 

114.
20 U.S.C. § 1232g(b)(1)(B); 34 C.F.R. §§ 99.31(a)(2), 99.34.

115.  Id.

116.  See McDonald & Tribbensee, supra; FERPA Questions for L. Rooker, supra. 117. 42 U.S.C. § 1320d to d-8; 45 C.F.R. pts. 160, 164. 

118.  In addition to the Privacy Rule, the HIPAA regulations also include the Security Rule and transaction and code sets standards. See 45 C.F.R. pts. 160, 162, 164.   The Security Rule specifies a number of administrative, technical, and physical security procedures designed to safeguard the confidentiality of protected health information maintained in electronic form by covered entities.   See U.S. Dep’t   of   Health   &   Human   Servs.,   Ctrs.   for   Medicare   &   Medicaid   Servs.,   Overview   of   Security   Rule, http://www.cms.hhs.gov/SecurityStandard/.  The transaction and code sets standards require health care providers who engage in any of the specified transactions in electronic form to comply with the applicable standard for those transactions to ensure consistency with regard to the health care transactions, code sets, and identifiers used by health care providers that do business electronically.   See U.S. Dep’t of Health & Human Servs., Ctrs. for Medicare & Medicaid Servs., Overview of Transaction and Code Sets Standards, http://www.cms.hhs.gov/TransactionCodeSetsStands/. 
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information (commonly known in HIPAA parlance as “protected health information” or “PHI”) is for treatment, payment, or health care operations, the entity maintaining the information 
generally must secure the patient’s written authorization to use or disclose the information.119 Like FERPA and state medical records laws, HIPAA includes a number of exceptions to the written authorization requirement, including an exception permitting disclosure of protected 
health information without the patient’s consent if the health care provider determines “in good faith” that the disclosure “[i]s necessary to prevent or lessen a serious and imminent threat to the health or safety of a person or the public” and is made to “a person or persons reasonably able to prevent or lessen the threat, including the target of the threat.”120 

Despite the attention that HIPAA has received since it was passed, many institutions of higher 
education are not subject to the HIPAA Privacy and Security Rules, at least with respect to 
student medical records.121  Perhaps most important, HIPAA expressly excludes from its 
coverage any records that qualify as “education records” or student treatment records (used only 
for treatment purposes) under FERPA.122 Because any student records maintained by an 
institution’s health center almost certainly qualify as student treatment records or “education 
records” within the meaning of FERPA, these records should fall outside the scope of HIPAA. 
As a result, a campus health center that provides treatment only to students should not be subject 
to the HIPAA Privacy and Security Rules with regard to the records and information it 
maintains.123 

A campus health center that also treats and creates health records for non-students (e.g., 

dependents of students, faculty, or staff), may, however, be subject to HIPAA, at least with 

regard to any non-student health records, if the health center engages in any “covered 

transactions” in electronic form.124  If a campus health center qualifies as a “covered entity” 

under HIPAA as a result of providing treatment to non-students, the institution may elect to 

cease treating any non-students if it does not wish to be subject to HIPAA.  If an institution with 
a “covered” health center wants to continue treating non-students, the institution will have to 
decide whether to treat all of its health records in accordance with HIPAA or whether to 
segregate any student health records from non-student health records, thereby undertaking an 
obligation to comply with HIPAA only with respect to those non-student health records actually 
subject to HIPAA. 

b. State Medical Records Laws 

In addition to the FERPA and HIPAA considerations outlined above, any student or other 
health records that colleges and universities maintain are also likely subject to state laws 
protecting the doctor-patient privilege or otherwise governing the privacy or confidentiality of 
medical records.  Institutions must generally comply with these laws, in addition to FERPA, and 
regardless of whether they are subject to HIPAA.  These laws often place severe restrictions on 
the ability of health providers—especially mental health providers—to disclose information 
obtained in the course of treatment absent the student’s express written permission.125 
Fortunately, however, these laws also typically include exceptions, sometimes referred to 

119.
45 C.F.R. § 164.508.

120.
45 C.F.R. § 164.512.

121.   For a very helpful discussion of the interplay between HIPAA and FERPA, see DHHS & DOE Joint Guidance on FERPA and HIPAA, supra. 

122.
45 C.F.R. § 160.103; see Balancing Student Privacy and School Safety, supra.

123.  If the institution is a “covered entity” under HIPAA but only treats students, it may nonetheless be required to com comply

with HIPAA’s Administrative Simplification Rules for Transactions and Codes Sets and Identifiers.  See DHHS & DOE Joint Guidance

on FERPA and HIPAA, supra., at 3.

124.
45 C.F.R. §§ 160.102(a), 160.103, 162.402.

125.  See, e.g., CAL. CIV. CODE §§ 56.10(c), 56.104; D.C. CODE § 7-1203.03; FLA. STAT. ANN. §§ 456.059,
491.0147; N.Y.

MENTAL HYG. LAW § 33.13(c).
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generally as “Tarasoff exceptions,”126 that allow providers to make limited disclosures without a student’s consent if the provider determines the disclosure is necessary to protect the student or another person against an imminent risk of serious injury or death.127  As with HIPAA, these laws generally allow for some limited disclosure of information when a student poses a serious, imminent risk to his or her own safety or the safety of others.  Because these laws vary from state to state, however, it is important for each institution to consult its state’s laws and seek legal 
advice to ensure that its case management team understands the circumstances under which 
mental health or other student medical information may be disclosed. 

III. CONCLUSION 

The events at Virginia Tech and Northern Illinois University have created a sense of urgency at colleges and universities around the country with regard to the development and 
implementation of strategies for dealing with distressed and dangerous students.  With all of the attention case management teams have received, institutions have access to a wealth of 
information regarding best practices in this area.  Although the issues arising under disability law and laws governing the privacy and confidentiality of student information can be complex, 
institutions now have every incentive to develop case management team policies and procedures that not only comport with applicable legal requirements but also serve to promote appropriate information sharing and foster a safe, productive campus community. 

126.  See Tarasoff v. Regents of the Univ. of Cal., 551 P.2d 334 (Cal. 1976). 

127.  See, e.g., CAL. CIV. CODE §§ 56.10(c), 56.104; D.C. CODE § 7-1203.03; FLA. STAT. ANN. §§ 456.059, 491.0147; N.Y. MENTAL HYG. LAW § 33.13(c). 
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I.
General Guidance:

The University takes seriously all (i) threatened or attempted suicides, intentional self-
injuries, efforts to prepare to commit suicide, expressed preoccupations with suicide, recurring 
suicidal ideation or behavior ("Suicidal Behavior") and (ii) hospital admissions for psychiatric 
evaluation (“Emergency Hospitalization”) (Suicidal Behavior and Emergency Hospitalization are 
sometimes collectively referred to herein as "Safety Emergency").   There are also situations 
where a student's medical condition, including failure to follow medical advice or take prescribed 
medication or presence of untreated communicable disease, may be such that the student presents 
a danger to the well being of self or others ("Health Emergency").   When a student has 
experienced or is experiencing a Safety or Health Emergency and the University, or the student, 
believes that a leave of absence is appropriate, the University and the student will attempt to 
agree upon the terms of a voluntary leave of absence.  It is expected that the procedures set forth 
in Section 5 of this policy to place a student on administrative leave will only be used in the rare 
circumstance where the student is determined by the University to present a Direct Threat, (as 
defined below), to self or others as a result of a Safety or Health Emergency and an agreement on 
a voluntary leave of absence cannot be reached. 

II.
Key Concepts:

A.
Direct Threat:  For purposes of these procedures, "Direct Threat" shall mean:  A

high probability of substantial harm to the health or safety of the individual or others.  In 
making a Direct Threat evaluation, the following factors will be considered:  measures or 
accommodations that can be put into place to mitigate the risk; duration of the risk; 
nature and severity of the potential harm; likelihood that the potential harm will occur; 
and the imminence of the potential harm. "Imminence" is just one factor to be 

considered in the evaluation of Direct Threat.   For purposes of the Direct Threat 
evaluation, engaging in an endangering pattern of behavior(s) which creates a high 
probability that harm to self or others is likely to occur can be considered an imminent 
threat. 
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B.
Inappropriate Behavior:   At times a Safety or Health Emergency will be

determined not to constitute a Direct Threat, but rather to constitute behavior which may 
be inconsistent with University matriculation and/or residential life.    Such behavior may 
include, without limitation, multiple suicide threats, apparent preoccupation with suicide, 
cutting or self-injurious behaviors, not fully complying with mitigation measures or 
accommodations,  presence  of  untreated  communicable  disease  or  refusal  to  take 
prescribed  medication  resulting  in  conditions  or  behaviors,  which  the  University 
considers disruptive, endangering, inappropriate or the like.   While individuals who 
exhibit such behaviors may rise to the level of a Direct Threat, to the extent that these 
behaviors are characterized less by "risk to life" and more by "disruptive conduct” they 
may be considered Inappropriate Behavior.  Inappropriate Behavior, which constitutes a 
violation of the Code of Student Conduct, should be referred to Student Judicial Services. 

C. 
Voluntary Leave of Absence:   Students who have experienced or who are 
experiencing a Safety or Health Emergency should consider taking a Voluntary [Medical] 
Leave of Absence from the University for a period of time to allow them to pursue 
treatment.   The Voluntary [Medical] Leave of Absence preserves the ability of the 
student to return to the University without the need to seek re-admission through the 
academic department. 

III.
Initial Assessments:

A.
Safety Assessment - In person:   In the event that the University is presented

with information it deems credible that a student has experienced or is experiencing a Safety Emergency, the student may be required to meet with a University-designated mental health professional from the University Counseling Center ("UCC")1 for an assessment to determine if the student can be conditionally cleared to remain on or return to campus.  Residential students who experience a Safety Emergency may be required to make alternative off campus housing arrangements until they are conditionally cleared to return to the residence hall by the UCC.  In order to be cleared, a student will generally be required to agree to comply with certain conditions as may be necessary, in the University’s judgment, to mitigate or address the situation.    Pending conditional clearance, a student who has experienced or is experiencing a Safety Emergency may also be required to remain out of one or more classes on an excused basis and/or away from campus until conditionally cleared by the UCC. 

B. 
Safety Assessment -- Telephone:   If the Safety Emergency occurs outside of 
normal business hours or the student is not physically available (one example would be a 
student who is in the emergency room or intensive care unit of the hospital), an in-person 
assessment may not be possible.   In such an event, the assessment may be done by the 
UCC by telephone.   Such assessment may involve gathering information from the 
student, the student's treating physician and mental health professionals, the student's 

1 

Physicians from Student Health Services may, at the discretion of the University, be substituted for UCC counselors in making the 

Safety Assessment where the student is initially identified by Student Health physicians or the University otherwise determines that 

their involvement is desirable. 
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roommate(s) and friends, residence hall staff, the student’s parent(s) or guardian(s), and 
other individuals with relevant information.   It will be the responsibility of the UCC to 
determine what information it will require for the assessment, if the student can be 
conditionally cleared to remain on campus and under what conditions, whether an in-
person assessment should be conducted or scheduled and when and what actions the 
University should take as an initial matter to address the Safety Emergency.   Note that 
while information provided by professionals outside the University may be considered 
during an assessment, it is the decision of the UCC as to whether a student can be cleared 
to return to the University after a Safety Emergency.    The fact that a student has been 
released from the hospital after a hospitalization does not mean that they will be 
automatically cleared to remain on or return to the University. 

C. 
Health Assessment:   In the event that the University is presented with credible 
information that a student has experienced or is experiencing a Health Emergency, the 
student may be required to meet with a physician from Student Health Services or another University designated physician for an assessment to determine if the student should be conditionally cleared to return to campus.   Pending conditional clearance, a student who has experienced or is experiencing a Health Emergency may be required to remain out of classes on an excused basis and/or away from campus, including residence halls, until conditionally cleared by Student Health Services. 

D.
Results of Assessment:

1.
Direct Threat Found:   When it is determined by the UCC or Student

Health Services based on their assessment that a student presents a Direct Threat, and the student is not already hospitalized, the student may be required to go to the hospital for further evaluation and treatment.  The University may also contact the student’s parent(s), legal guardian(s), spouse or other identified emergency contact(s) based on the finding of a Direct Threat.  Additionally, the student may be deemed "no longer eligible" to be in the residence hall and/or class and, if a residential student, may be required to make alternative off campus housing arrangements until cleared to return. 

2. 
No Direct Threat Found:  Where it is determined by the UCC or Student 
Health Services based on their assessment that the student does not appear to 
present a Direct Threat but there are still concerns about the student's behavior or situation, the UCC or Student Health Services, as the case may be, will take steps to schedule a consultation (as hereinafter defined) with the student.   In these circumstances the student should be deemed "eligible" to remain in University housing and/or attend class pending the consultation. 

IV.
Follow-up Consultation.

The UCC or Student Health Services, as the case may be, may schedule a consultation 
with one of their counselors or physicians for (i) any student who has experienced or is 

experiencing a Safety or Health Emergency and who is found not to be a Direct Threat after the 
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initial assessment, but who still presents concerns; (ii) with any student who does or may present a Direct Threat   who has not been conditionally cleared to return to the residence hall and/or class after assessment; or (iii) in circumstances where it is determined that additional information is required to allow for an evaluation of the student's condition.   Examples of such situations include, but are not limited to, the following: 

•  If the student has had a hospitalization and the UCC or Student Health Services 

could not gain access to the student in the hospital for the initial assessment; 

•  If the UCC or Student Health Services determines they cannot make an adequate 

Direct Threat evaluation with the information available to them after an 

assessment; or 

•  The UCC or Student Health Services determined in the assessment that a Direct 

Threat may exist and the student has been released from the hospital and is 

seeking conditional clearance to return to the residence halls and/or class. 

At the consultation, the student will be requested to sign and deliver to the University a 
Release of Information ("ROI") to allow the UCC or Student Health Services to communicate 
with the student's treating professional and with the Dean of Students or his or her designee to 
allow for a comprehensive evaluation of whether a Direct Threat may exist and response to the 
student's situation. 

V.
Revocation of Eligibility; Interim Administrative Leave; Review:

A.
Revocation of Eligibility:   Failure by a student to attend a consultation or to

provide a signed ROI may result in any prior clearance being revoked or the student being deemed "not eligible" for the residence hall and/or class.   Failure by a student to comply with requirements imposed as a condition of clearance may also result in revocation of such eligibility.    Revocation of eligibility may result in the student being placed on Interim Administrative Leave. 

B. 
Interim  Administrative  Leave:    If  the  UCC  or  Student  Health  Services 
determines at any time that a "Direct Threat" does or may exist and/or the student is not 
eligible to return to the residence hall and to class or such eligibility is revoked, and the 
student is unwilling to take a voluntary leave of absence, they may recommend to the 
Dean of Students that the student be put on Interim Administrative Leave.  Based on this 
recommendation, after consultation with the Executive Vice President for Academic 
Affairs,  the  Dean  of  Students,  or  designee,  may  place  the  student  on  Interim 
Administrative Leave.   Note that while it is expected that this recommendation will be 
based on the results of an initial assessment or follow-up consultation, there may be 
situations where it is not possible to undertake an assessment or consultation before a 
student  is  placed  on  Interim Administrative  Leave.    Students  placed  on  Interim 
Administrative Leave will be advised in writing2 that they have been placed on Interim 

2 

Where possible, it is recommended that the student be contacted prior to their receipt of the written notice and 

advised over the telephone or in person that they are going to be placed on Interim Administrative Leave. 
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Administrative Leave, the duration of the leave, the basis for this decision and their right 
to a review of this decision.   Students who have been placed on Interim Administrative 
Leave for failure to meet with the UCC or Student Health Services may be required to 
schedule and attend a consultation.   Based on compliance with this requirement and the 
findings from the consultation, the Interim Administrative Leave may be lifted by the 
Dean of Students upon recommendation of the UCC or Student Health Services without 
the need for a review. 

C. 
Review:   Students who are placed on Interim Administrative Leave will be 
notified of the date of the scheduled review.  Such notice will generally be given at least 
three (3) business days prior to the review.  A review panel made up of at least three (3) 
University faculty3 or staff members with relevant training shall be constituted by the 
Dean of Students or designee.  A UCC or Student Health Services representative will be 
in attendance at the review and will present to the review panel the basis for their 
recommendation that the student be placed on Interim Administrative Leave and 
information supporting the Direct Threat finding.   The student will then be permitted to 
present the results of any medical evaluations and any other information or witnesses 
relevant to the Direct Threat finding.   The student may be accompanied by one support 
person/parent. [They may also be accompanied by an attorney.]   Neither the support 
person/parent nor the attorney may participate in the review.   If the student has not 
previously provided the University with a release of information, the student may be 
required to sign a release of information prior to the review to permit full and free 
discussion of the student's medical/mental health information at the review and to allow 
the review panel to share their findings and recommendations with relevant University 
officials.  The student may be present during the entire fact finding portion of the review, 
unless he/she becomes disruptive.  The review will be conducted even if the student fails 
to attend the review or is removed from the review because he/she is disruptive.   The 
student will have the right to review relevant medical/mental health information in the 
possession of the University prior to the review in accordance with law.   Requests for 
access to such information should be directed to the UCC or Student Health Services as 
the case may be.   The review is expected to be non-adversarial and the Chair of the 
review panel will maintain order and determine what information is relevant.  The review 
will be closed to the public and all testimony and submissions are expected to be treated 
as confidential.     Records from the review will be maintained by the UCC or Student 
Health Services, as the case may be, in accordance with the usual document retention, 
access and destruction policies of those offices. 

D. 
Results of Review: The review panel will prepare a written "finding of fact" and 
recommendation which will be forwarded to the Senior Associate Dean of Students or 
designee.  Generally within three (3) business days of the date of the review, the Senior Associate Dean of Students or designee will notify the student in writing of the decision that has been reached. 

1. 
Direct Threat:  If it is determined at the review that the student presents a 
Direct Threat to himself, herself or others, the student shall be placed on "leave of 

3 For Law Students, reasonable efforts will be made to include a member of the Law School faculty on the review panel. 
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absence" status4 for a period of time which will be set forth in the decision letter. The decision letter will set forth the process whereby the student may petition to return to the University and the time after which such a petition will be accepted. As part of the leave of absence, based on the individual situation presented by the student, the University may impose requirements that the student must fulfill prior to petitioning to return to the University. 

2. 
No Direct Threat:   If it is determined that there is no Direct Threat, the 
Interim Administrative Leave will be lifted.   If it is determined that there is no 
Direct Threat because reasonable accommodations or mitigating measures have 
been identified which will allow the student to remain in some or all activities or 
programs of the University, the review panel will identify such accommodations 
or measures in their findings and recommendations.   The Senior Associate Dean 
of Students or designee may require that the student comply with applicable 
requirements or accommodations (e.g., continued treatment including counseling, 
use of prescribed medication, relocate residence hall rooms, class schedule 
adjustments, etc.) as a condition of the lifting of the Interim Administrative Leave 
in whole or in part to the extent these measures are deemed necessary to mitigate 
against a Direct Threat. 

E. 
Appeals:  Appeals may be submitted in writing to the Vice President and Dean of 
Students within five (5) business days from the date the written notice of the results of the 
review is received by the student.   Failure to appeal within that time period will render 
the results of the prior review and decision by Senior Associate Dean or designee final. 

VI.
Readmission:

Requirements for readmission will be determined on a case by case, individualized basis 
and documented as part of the leave of absence process.   Examples of what may be required 
include: (1) the demonstrated successful compliance with prescribed medical/mental health 
treatment; (2) documentation of successful management of identified behavior or symptoms for a 
period of time; (3) an assessment by the student's treating professional of the student’s ability to 
live independently and to perform successfully in a university environment; and (4) provision of 
a detailed treatment plan for when the student returns to campus. The University reserves the 
right to require sufficient documentation that the student is qualified and ready to return to 
residential living and/or academic work.   An on-campus interview by the student with the 
appropriate Dean and/or University health professional or other designated official may be 
required.  If the student is permitted to return, the University may also require documentation of 
the student's compliance with any required ongoing treatment. The UCC/Student Health 

Services may require a written authorization (ROI) from the student to discuss current treatment 
and follow up with the treating health professional and appropriate University personnel, in order 
to assess whether the student is qualified and ready to return to the University and, if he/she have 
been permitted to return, his/her continued compliance with any ongoing requirements.

4




Since leave designations are determined in some cases at the school level and can otherwise vary from time to time, the actual 

leave designation may not be "leave of absence."  Notwithstanding this, for any required leave under this policy, the designation used will not suggest that it was imposed as a result of disciplinary actions. 

The National Association of College and University Attorneys 

6 
