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Questions of the hour

Why do people complain?

What options do they have?
What can OCR and DOJ do?
What? The university had to do all

A\ CAUTION

The content provided in this presentation is for
informational purposes only. Neither the content
nor delivery of the content is or shall be deemed
to be legal advice or a legal opinion. The
audience cannot rely on the content delivered as
applicable to any circumstance or fact

pattern. The information provided is not a
substitute for professional legal advice.
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Why do people complain?

Examples of allegations

A. 1 use a wheelchairand | enrolledin a
cosmetology school. There were stairs to my
second-floor classroom. | was told to get
someoneto help me up the stairs — or to
crawl.

B. My father, who uses a wheelchair, could
only sit in the end zone at my university’s
huge football stadium. He had an accident
because the ushers couldn’ttell him where
an accessible restroom was.

Examples of allegations

C. | participate in some student
activities, and one takes place in an old
building. | use a wheelchair. | can get to
only the first floor and there’s no elevator.
On the accessible women's restroom is a
sign:

Closed after 5 p.m.
Use restroom in basement.
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Examples of allegations

D. | can't use the drafting tables in my
architectural class. | missed the firsit few

weeks of class.

E. | had to pay to get a key to use the
elevator in the library.

Examples of allegations

F. | use an electric wheelchair and have a
bladder disorder. | went to use a
“compliant” restroom on campus. |
couldn’t open the narrow, heavy door
when | was leaving, and | hurt my arm. |
had to have surgery as a result.

Examples of allegations

G. My daughter is receiving an award in a
ceremony. Parents are invited to go up on
the stage with their children. | can’t
because | use a walker and the only way
to get to the stage is by stairs
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Examples of allegations

H. I'm deaf. When | go to my favorite
team’s football game, | can't hear the
announcer or the anything else — like lyrics
and cheers — and there’s no captioning.

Can they “make a case” of it?

OR, what’s required under the ADA
and section 5047

The ADA and section 504

The Americans with Disabilities Act (ADA)
and section 504 of the Rehabilitation Act:
common principles and definitions

Facility access requires more than just
compliance with the “standards.”
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The ADA

Title Il

« State and local entities

» Complaints to Department of Education’s
Office for Civil Rights (OCR)

» Enforcement by DOJ

Title IlI

* Private entities (except “religious”)

» Complaintsto DOJ, enforcement by DOJ

July 23, 2009

Section 504

Recipients of federal financial assistance
Complaints to OCR
Litigation by DOJ

Underlying principles

New construction and alterations must
meet accessibility standards

Title Il and section 504: programs must be
accessible in their entirety (cannot deny
benefits, services, etc. due to inaccessible
facilities)

Title lll: remove barriers to extent readily
achievable (building-by-building analysis)
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Other principles intersect with
access
Maintenance of accessible features
Most integrated setting appropriate
Equal opportunity

Reasonable modifications to policies and
procedures

Eligibility criteria
Effective communication

Regulations

Title Il and Title lll: Department of Justice

New construction and alteration standards
(after January 26, 1992):

Title lll: ADA Accessibility Standards
(1991)

Title 1l: Choice of 1991 Standards or
Uniform Federal Accessibility Standards
(UFAS)

Regulations

Section 504: Department of Education
New construction and alteration
standards:

As of January 1991: UFAS “deemedto
comply” (can use ADA Standards or
comparable)
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Proposed DOJ regulations

June 2008: NPRM

January 22, 2009: draft final withdrawn
from OMB per White House memorandum
As of March 1, 2009: under DOJ review

July 23, 2009

Guidelines, Standards & Proposed
Rules

Generally, DOJ would adopt Access
Board’s 2004 ADAAG (ADA Accessibility
Guidelines) with some additions for ADA
purposes

2004 Access Board guidelines are also for
Architectural Barriers Act (ABA)

GSA has adopted them for ABA purposes

What options do complainants
have?

>

\

L 4
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Options: overview

File a complaint with the university

File a complaint with Department of
Education’s Office for Civil Rights (OCR)
File a complaint with the Department of
Justice (DOJ)

File a lawsuit

Option: file with university

University is required to have grievance
procedures and designated official for
receiving complaints

Individual is not required to file with
university before going to DOJ, OCR, or
court

Option: file with OCR

Can file against

* Recipients of federal funds under section
504 (whether public or private)

* Public colleges under title Il

Administrative process
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Option: file with DOJ under title lll

Can file against

* Private schools (including
proprietary)

*Unless “religious entity”

DOJ does not have to investigate

Option: DOJ involvement in
litigation under title Il or title lll

Individual can ask DOJ to

« intervene in (become a party to) a lawsuit
in Federal court

« do an amicus brief (friend of the court)

DOJ can also do this on its own

Option: file a private lawsuit

Under title I, title 1ll, or section 504
* Possible relief (but not always)

Injunctive relief
Damages

(sometimes, not under title 1)
Attorneys fees

(sometimes)
Monitoring, experts, etc.
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What can OCR and DOJ do?

OCR investigates under title Il or
section 504

Must investigate
If no violation, can issue letter of finding (LOF)

Must try to resolve informally (letter of resolution —
LOR)

If not possible to resolve, LOF of violation

Then can resolve with LOR or settlement
agreement
If still no compliance, 10-day notice letter
Enforcement

Refer to DOJ

Withhold federal funds if under section 504

OCR initiatives

Access reviews and settlement
agreements, 2004-2006

Referred first case to DOJ: University of
Michigan
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DOJ can take action under title lll

DOJ can

* Investigate

» Do compliance review
* Litigate

* Intervene in litigation
* File amicus brief

July 23, 2009

DOJ agreement/consent
decree/order can include

Injunctive relief (order to take specific
steps)
Specific actions and timetables \
Requiring experts
Monitoring

Court enforcement

DOJ agreement/consent decree
can include...

Damages for individuals

Civil penalties
(up to $55,000,
then $110,000)
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DOJ can broaden the investigation

A compliance review

* Can cover all aspects
of operations/facilities
under title 11l

* Can include same
remedies and outcomes

DOJ reviews and settlement
agreements

Initiative of access reviews under title Il
« University of Chicago (2006)

« Colorado College

« Swarthmore College

« EDMC (proprietary) (2008)

Millikin University
Earlier, Duke University
Most recently, Chatham

Typical features of DOJ
agreements after reviews

Future construction to be accessible

“New construction” fixed

Alterations to be accessible

Accessible features to be maintained
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Typical features of DOJ
agreements after reviews

Compliance officer
Architectural firm
Accessibility plan after

* Architectural surveys
* Public comment
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Typical features of DOJ
agreements after reviews

Directional signs

Circulation routes

Assistive listening systems
Website information about access
Emergency preparedness plan

Typical features of DOJ
agreements after reviews

Core feature:
If advance notice required, process for
ensuring access (“limited use”)
If no notice required, building must meet
accessibility criteria (“open use”)

Irene Bowen, ADA One, LLC
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What? The university had to
do all THAT because of a

Private litigation

University of Michigan

Several cases in California

McNeese State University

U.S.v. UM

The “Big House”
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University of Michigan (2008)

Michigan PVA brought title Il suit about stadium built in
1927
Claimed substantial renovations to seating without
complying with ADA’s alterations standards
« Not enough accessible seating
« Not dispersed (all in end zones)
Said people in wheelchairs had to be carried to
seats, had accidents because ushers couldn’t show
them any accessible restrooms
Alleged violations concerning other common use spaces

... UM

OCR investigated for years, tried to settle

Issued LOF: Of more than 107,000 seats, only
88 wheelchair accessible, and all in end zone

Referred to DOJ after LOF of violations and 10-
day notice letter
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...UM

DOJ intervened under title 1l and section
504

Program accessibility

Alterations

Additions

UM consent decree

Physical changes
Addition of seating in
2008 and 2010
seasons
* 248 permanent

wheelchair seats
* 248 companion
seats
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... UM consent decree

...Physical changes

Accessible parking and shuttles
All restrooms to be accessible
Accessible concessions, etc.

...UM consent decree

Other provisions
Ticketing
 Two-year waiver of “priority point”
requirement for wheelchair seats
» Changes to wait-list system
Training of ushers
Monitoring

University of Michigan: lessons
learned

Be responsive to the government’s requests and
“warnings”

DOJ considers a project of this sort an alteration
« Stadium is steel frame with concrete decking

« Concrete was blasted, section-by-section

« Seats were removed as part of work

« Affected usability

It's a negotiated settlement
* UM had chosen UFAS as standard
« UFAS doesn’t require companion seating
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Gufstason v. U.C. Berkeley
(2005)

Filed in 1997; settled in 2005; agreement
lasts until 2019

Title Il, section 504, Californialaw

Original complaint: doctoral and law student

Class: about 100 students with mobility or
vision disabilities

...U.C. Berkeley

Settlement process

Panel of joint experts selected by parties

Oversaw facilities survey
Evaluated policies and practices that affected
access

Interviewed students with disabilities to identify
access barriers.

Issued detailed recommendations

Parties negotiated settlement agreement to implement
the recommendations.

... U.C. Berkeley

Physical access changes

Entrances: at least one accessible for buildings that
house student programs/activities

All new interior signs have raised lettering and Braille

Accessible rest rooms within 200 feet of program
areas

Identify and remove barriers inside buildings

Pathways: all buildings connected by accessible

aths; lighting plan
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... U.C. Berkeley

... Physical access changes
Transportation

* New accessible shuttle buses, tactile
identification, accessible shelters

« Electric cart service w_here needed,_ for
emergencies, and during construction

« Maintenance of accessible features

New signage systems, maps, guides

July 23, 2009

...U.C. Berkeley

Other provisions

New assistant provost responsible; physical access
coordinator, access resolution officer, access specialist

Process for promptly resolving access issues and for
assigning/reassigning locations of courses, programs

Evacuation policies, waiting areas, evac chairs, buddy
option

Monitoring by outside neutral, with spot inspections

More than $600,000 for attorneys’ fees and costs

Cherry v. San Francisco
Community College (2006)

Brought under title 11 and 504

Settlement: specific changes within four years, including
« Two accessible entrances to each building
« Accessible workstations in classrooms and facilities

 Atleast 30% of classrooms and computer and science
labs (and furniture) accessible

Irene Bowen, ADA One, LLC
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... SFCC

Settlement:

« Atotal of $10 million in quantifiable costs
Minimum of $7.5 M in access work (specific
projects, then spend what's left)

About $2 M to attorneys (initial fees and up to
$20,000 a year for monitoring), $40,000 in
damages

« Annual training, including deans

ecific tolerances included
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... SFCC

Settlement: detailed maintenance
schedule. For example:

« Exterior sidewalks
SFCC to inspect every six months
Fix any irregularity greater than ¥2", within 10
days of discovery

... SFCC

....Settlement examples:

« Elevators
Check twice a week
If problem, contact elevator company immediately
All reasonable efforts to fix within 7 days
Contracts to say service call response due within 5
hours
If elevator down more than 24 hours and no
alternative accessible route, relocate activities to
accessible location
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McNeese State University

Private lawsuit (state court)

Web site and You Tube videos of depositions
of President

Court order

* Finds discrimination

« Chastises university

« Orders changes to one building

DOJis now investigating entire campus

July 23, 2009

So what do you do
with this?

Avoid problems

Let others on campus know what can
happen

Do self evaluations and transition plans
Do them again

Document, document,

document

Irene Bowen, ADA One, LLC
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Avoid problems

Respond promptly to complaints

Your goal: resolution, not just technical
compliance

Avoid problems

Train, train, train

Publicize your
* Processes

* Policies

* Progress

* Best practices

Avoid problems

Rethink

Retrain

Redo

Relax
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Investigations or reviews: what
to do

Cooperate promptly

Identify one point of contact

Allow free and open access for the
government (if your attorney recommends
it)

Show them the records

Show good faith

Be open and flexible

Be ready to commit
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Thoughts?

CONTACT:

Irene Bowen, J.D.
President, ADA One, LLC
9 Montvale Court

Silver Spring, MD 20904
Http://ADA-One.com

IreneBowen@ADA-One.com
301 879 4542

ADA ONE

Your ONE Source for ADA Guidance
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