W2 – Legal Developments in Disability Law

Wendy Wilkinson, JD; Disability Law Resource Project 

Bill Newro; New Mexico Technical Assistance Project 

Curtis Edmonds; Southeast DBTAC 

Sheryl Burgstahler, PhD: AccessIT/DO-IT

Notetaker: Susan Hice; Houghton College

ISSUE

Sovereign Immunity covered under Title 2 of the ADA.  U of Alabama vs. Patricia Garret – Could not sue your university in federal court for damages.  But did Title 2 apply?  This will be decided next summer.

Another case involved the summons to appear of a physically impaired individual.  No accommodation was given and he had to crawl up the stairs.  The individual refused to appear again unless accommodation was provided.  This man’s due process was judged to have been denied.  A court reporter with a disability also could not access that courtroom.  Title II lawsuit came out differently in this case and this individual was allowed to sue for monetary damages.  

These two findings are somewhat confusing.  A final ruling on this point should come out by next sums

Sutton case involved two sisters with impaired vision who had 20/20 vision with eye classes.  They were not judged to be covered under ADA because the eyeglasses were a mitigating measure, thus no accommodation need be given.

If students have a borderline disability, it is still questionable whether they are protected by ADA.

Look at what the student can and cannot do.  If impairment is inability to take notes due to carpel tunnel, ask what they CAN do.  If the only limitation is taking notes, courts are reluctant to say that that individual actually has a disability.  You can accommodate them but you are not legally required to do so. 

QUES: The above cases involved employment.  Why?  Its easier and more lucrative to sue in this category so most suits occur in employment.

QUES:  If the person doesn’t fall under ADA but would benefit from help and you give that help, are you establishing a precedent to give ongoing accommodation?  ANSI.  No.  If they aren’t covered under ADA you set no precedent.  The individual could claim that you were regarding them, as having a disability, so be clear in what you are doing when you grant non-ADA accommodation.  Be clear you aren’t regarding them as disabled.

QUES:  If someone comes in with a hearing aid or taking medication for a psychiatric condition, are they covered under ADA?  ANS.  It depends.  If their medication or hearing aid completely compensates for their problem, that is a mitigating measure.  Look closely at each case.  Is the medication causing side effect?

QUES:  In determining whether a person has a disability, I have heard the interpretation that one should be liberal, and focus instead on appropriateness of accommodation.  Do you have advice?  ANS.  Litigation questions come up in employment cases where no service is being provided.  With ADA law employers began attaching whether the person really had a disability (formerly, this was not attacked).  As educators, we provide a service and our question is, are we required to provide a service to someone who has a borderline disability.  We have limited resources.  Do we have enough to extend to persons not clearly covered?  There is no good answer to your question.

Wwwdlrp.org – Look here for resources for Disability Services.  These give good examples for policy and other matters.   U of Mass has really good guidelines for developing policy.  On Friday we’ll look at the Zupo case.

AARON:

I want to discuss things that have been on our ListServe.  Housing Issues and Disaster Preparedness are two hot topics.  Visit our web sites or call our hotline:  800-949-4232.  You’ll find lots of info there.

STUDENT HOUSING – All types are covered by legislation.  If off-campus apartments are used for disabled, which are contracted in some manner by the university, the university still retains liability.  If you partner with private industry in producing off-campus housing consult the Federal Fair Housing Regulations. Even single family home using federal and state home must be “visible” and state and local ordinances must be consulted for parameters.  

SAFETY:  In 911 a wheelchair-limited individual had to be helped down 68 floors to safety.  Now people are focusing on safety issues.  New guidance is coming out in the next few years, requiring evacuation elevators in multi-story dwellings.  There are lots of free resources available to you.  Nat’l Center on energy Planning is one.  National Organization on Disability has a 35 page document which gives great information for planning safety.  This will be available on the web site.

Enter energy Preparedness and Disability in any search engine and you’ll get a whole list of places.

Charlotte:  I’m from a center to provide accessible information, DO-IT.

I’m going to give an example from technology.  Section 508 required that Fed. Agencies use information technology that is accessible to employees and site visitors.  The access board has developed standards for developing these sites.  Now do other institutions need to comply?  Not yet, unless the university considers themselves a state agency.  However, 504 can be construed to imply that our web pages should be accessible.  We must provide access.  We can look at 508 for guidelines on how to develop a web page that is compliant according to those guidelines.  It’s a great resource for us.  We work with the purchasing department in developing subcontract and mandate that these follow section 508.  We aren’t waiting to be told that we must comply with 508; we have chose to adopt this because it makes sense.

In Distance Learning we have found that resources being distributed need to be made accessible.  We recommend a statement on all resources saying where accommodations can be found.  But in addition, there needs to be a statement saying it is our GOAL that all our distance learning services be completely accessible, and inviting users to respond if they encounter a problem accessing anything.  This helps refine design.  We’ve also train the tech staff in Distance Learning on how to handle inquiries.  

Just because 508 doesn’t clearly apply to us yet, it is a great (the best) set of guidelines in developing accessible sites, something we need to attend to.

BILL:  Works in a technology assistance program, in physical accessibility.  We work with OK-12 school systems on Universal Design questions.  Policy and Best Practice.  Policy where user can carry their account with them (a code) which can be entered anywhere on class so their set-up can be accessed (whether it’s for visual handicapped or something else).  Carrying that account on networks sounds simple but can be quite complicated for the system supervisor.  We want this to work with screen readers and be compatible with Distance Learning.  The account must work for assistive devices.  Will your system work with all devices?  This is where 508 can really help us, as they have thought through these questions.

QUES:  Is Ritalin, etc., considering a mitigating measure for ADHD.  IF so, does that relinquish the universities obligation to provide a separate testing room?  Most of my ADHD students tell me they are OK with their medication.

ANS. If the student has asked for an accommodation but says they are pretty much OK with their medication look at the standard three questions:  impairment; affecting a major life activity (including thinking and concentration); limiting that major life activity in a substantial way.  Also each must be looked at as an INDIVIDUAL.  If this individual is having no limitations with their meds, they do not have a disability unless there are side effects to be considered.  Another person on meds may have a completely different reaction to the medication.  How does the medication affect the individual?  So look at the individual.

QUES:  Service dogs.  How do we judge whether a dog is early a service dog and not just a pet puppy.  If the dog is claimed to be in training (not yet certified) what do you do?

ANS. There was an actual airline case where a person took a very large pig along to help them calm down on the flight, necessary due to a heart condition.  This was allowed.  Therapy animals must be individually trained to need a persons needs.  Neither fair housing nor ADA protects an animal in training, but other regulations (state, etc.) do.  How far along in training is the animal?  Is it going with the person during the day or staying at home and barking all day.  Hearing assistance dogs will stay in the home during the day.  Look at the reasonableness of having that particular dog.  If it is barking all day long perhaps it is the wrong animal.  You have a right to an animal, but perhaps not that animal.  So is it a pet or a service animal, which is mitigating some of the concerns of the disability under consideration, and if there is a problem with a particular animal, the individual may not be entitled to that particular animal.  (Of course dogs are not the only service animals.)  Be sure you have the proof that the animal is not appropriate.  Make sure the individual with a service animal has presented documentation of their disability.  Pets are not covered.  One attendee spoke of a situation at her university where a student has a seizure alert dog (certified) but the individual has not presented documentation that they have a seizure condition.  They are requiring that the dog bed and or their books be carried from classroom to classroom.  The dog lies in the back of the classroom, not near the individual.  The response was a working animal needs to be near an individual to be of value (which isn’t happening here); the university needs to ask this individual to produce documentation of their condition.

The session ended at this point.

