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C’mon, Baby, Let’s do the new Legal Twist

Sue Kroeger, Laura Todd- Johnson, Bobbie Cordano

Session is talking about the importance of legal and disability expertise but considering new ways of putting those together.  Hope you leave today with ideas of how we can change our over-reliance on law.

Imagine: A scenario on one fine July afternoon… presenters gave a brief skit: DS provider meets attorney on campus… DS provider tells lawyer that she’s heard about a student with a disability (epilepsy) being called names.  Lawyer refers to case law to tell the DS provider that being called a name just a few times doesn’t rise to the level of harassment according to the law so they agree that there is no need for legal intervention in this case.

Concerns: no serious follow-up, casual conversation over lunch, reliance on case law and not common sense, discussion of confidential issues in a public area, no mention of proper procedures, no written record of conversation, DS provider’s focus on determining whether she had any responsibility, attempt to placate student, lawyer’s focus on quick answer and wonder if it was her responsibility, outcome was unsatisfying because there was no resolution or action, resolution was to pass the problem on

The problem is that erratic results of courts’ interpretation of the ADA pushes campus communities into a restrictive “what do we have to do” frame without understanding the philosophical constructs that underlie both the ADA and disability ideology.

Another problem is that sometimes there isn’t even a discussion with legal or on the basis of something the DS professional has learned at AHEAD conference.  Also is there is a call it’s just to seek permission.

New Legal Twist:

Twist Element #1:

Establish a relationship with Legal and Disability Expertise

An equal partnership between disability and legal expertise.  These people do not need to be on campus… audience was about split as to how many people have on-site attorneys.  Legal expertise doesn’t have to be on campus… local bar association, disability law centers in the region, etc.  Find a legal resource for yourself!  Having a partner who can talk with you about the law and legal developments compliments your expertise in disability.  Attend to the political realities if you consult beyond an on-campus legal office.  Also consider if you are the best person to bring the disability expertise or is there anyone else in your office or on campus that is more appropriate to the given situation.

Twist Element #2:

Develop and Change that relationship into a proactive partnership.

This is the most fun part of the relationship… this is critical next step after the foundation is established.  Look at how your relationship with legal is now and try to change it from reactive to proactive.  Old thinking was that we think in permissive ways: what can or can’t I do.  That relationship is based on legal having the answers and DS going to get permission.  New thinking is that both have expertise and that both sides are looking for guidance… interchange under the new model becomes easy and natural.  With this relationship we are trying to change the climate and reduce litigation.  This scenario requires education on both parts to get everyone on the same page.  Added challenge if the legal council is off-site… requires more creativity to develop the relationship... not just when there is a problem.  Sue described her experience with academic petitions that her institution wanted an ADA read on… when there was no ADA impact so she and Laura have taken the proactive step of looking for ways to impact the environment/create system change that would educate the campus for when there is an ADA impact and when there is not.

Twist Element #3:

Embrace a socio-political philosophy of disability

Part of a proactive relationship requires being on the same page philosophically.  Both parties need to have similar goals and perspectives.  Sociopolitical thinking of disability requires a re-thinking of disability as a naturally occurring, neutral difference rather than a deficit… it doesn’t look for someone to “fix” the disability.  Socio-political thinking places the problem in the environment rather than in the individual.  If the DS professional comes from this philosophical position, he or she has the opportunity to provide the attorney with a philosophical underpinning that will help them to frame the legal knowledge that she already has.  It’s imperative that both parties have a common understanding of how they view disability to move beyond simple legal viewpoints.  It’s important in DS offices too that conversations about how we frame disability take place.

Twist Element #4

Implement Principles of Universal Design to the greatest Extent Possible

With common vision and goals, you will be responding to case law differently.  Universal design (UD) is also a philosophical approach that helps to operate socio-political thinking about disability.  This has an impact on the DS office’s mission, vision, job descriptions, goals, etc.  UD is about designing environments to be usable by the most people to the greatest extent possible.  If we are thinking differently and trying to operate through UD, the response to questions will be different and more based in environmental questions (system change).  Summary: to stay on the right track, ask yourself what can be changed in the environment to impact change.

Case Law examples:

Moving away from old-school usage.

Previous reading of case law by attorneys focused on what results came out of the courts… even though the facts might be so specific as to not be generally applicable.  In other words, the specifics of the case might not result in good overall guidance.  Another way to look at cases is not to look for rules and who won, but to look for what issues are raised by the case.  To examine whether an environment needs to be revised.  Example of a disabled employee who feels she needs a supervisor… case law would tell us that that’s not a reasonable accommodation while looking at things in a new way would help us to focus on larger issues, i.e. is there a training need, what other things can be put in place.  This means that case law becomes a tool for conversation.  Look at case solutions as mechanisms to invite conversation and examine issues… are education, training, new policies issues?  For example, if you have a proactive relationship with the legal council and you learn about a new court decision you have the opportunity to begin a dialogue on what issues your campus should address as a result of the case.  Collaborative partnerships set the stage for determining “what’s the right thing to do” rather than just looking at minimum legal compliance…. The legal office becomes a part in raising issues and impacting the campus.  Provides the opportunity to work to transform the campus rather than just be a gate-keeper for students’ access to services and may lead to more broad based support for the disability agenda.  Cases provide the opportunity for leverage on your campus... use the cases as tools for moving toward what needs to be done.  

Example: if we’re gate-keepers then we can look at course substitutions for LD students and provide substitutions for those who are eligible or exclude those who don’t have proper documentation.  An alternative to this role under the new twist is to look at the environment and think about re-designing a course so that it is accessible because the problem is probably not only with LD students, so a course re-design would benefit a larger number of students.

And now, imagine a “twisted” scenario… on one twisted fine July afternoon… another skit:

Lawyer calls DS provider to plan their upcoming meeting… it’s obvious that they have a close, friendly relationship.  Lawyer brings up an 8th circuit case and shares her surprise in some of the findings.  Mentions that an employee with disabilities was called a number of derogatory names in the workplace but that the court found that the situation didn’t rise to the level of disability harassment… the attorney wonders what the two of them can take from the case.  They decide to pull together a team to address training, updating orientation and involve other players on campus.  

Change in this skit from the first one: issues were taken more seriously, it was clear that the two were friendly, both parties took ownership and made plans, they looked for system change, they looked for ways they could impact the environment to make changes even though the courts had decided that the evidence of the case did not warrant action, identification of attitudinal issues that could be worked on proactively.

Collaborative relationships can cause more growth and involvement of others on campus.  Changing environments does not happen overnight, but we need to start taking steps now to create systemic changes.  Each campus is different and at a different stage in development… if DS offices can’t access legal council without going through many channels, it is still possible to work on developing the relationship by inviting your attorney to lunch, receptions, etc. (if you can’t get to your attorney, find another partner to give you a chance to discuss these ideas) Another thought is to find another way to connect with the attorney (women’s issues, day care, etc.)… If you know someone personally there will be more opportunity to pick up the phone and talk when things come up.

