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It May Take Two (Laws) to Tango

Study Abroad programs

Accepted rules re: International Law tells us that 504/ADA stop at the borders.  While Congress has the power to pass laws guiding US Citizens abroad, they have never done so – and they didn’t do so (by statute) when passing 504/ADA.  HOWEVER, just because it isn’t legally required doesn’t mean it isn’t good practice.

If you refused to admit a student with a disability to a SA program, you would be running afoul of the law because those decisions are being made here!

?: What about military installations abroad… what happens there?

A: I don’t know!  But I’ll try to find out and post to the DSSHE-L

Q: what if the university offers a program abroad where THEY control the facilities.  What about then?

A: Still doesn’t help because the government doesn’t make rules regarding what goes on outside its borders.  Remember, there may be limits to what you can make accessible (historic structures) but you WANT to do what’s right.

?: What about interpreters in study abroad programs?  

A: Same answer.  Current case law suggests the Feds are not prepared to take action for acts occurring outside its borders.

?: If you can’t or choose not to accommodate a student in a SA program, but it is required as part of the major, what are your obligations to come up with a viable alternative in the states?

A: You would likely be obligated to come up with a viable alternative that is within the US and possible.

?: Total blind student who wants to go to Germany.  School says the student MUST take an assistant along to help him (at student’s expense).  Is that legal?

A: They could say, “Here’s the limit of what we are going to provide (in terms of assistance).  Here is what you are responsible for.  You will need to cover the rest. You may need to consider how you will manage.”

?: But isn’t there an ultimate responsibility to the safety of ALL students abroad, how do they limit risk?

A: I don’t disagree… we want to be as inclusive as possible.

HIPAA and FERPA

Education Records – Directly related to student – maintained by educational institution

“Education record” does not include “treatment records”

· made/maintained by doctor

· * used in treatment (only)

· * disclosed only to others who can/are treating

· That means the records we keep in DSS offices ARE educational records because they don’t fall under the exception

If they ARE Ed records, you may NOT disclose except with written permission EXCEPT that you are permitted to disclose to other school officials who have legitimate educational interest.  Those terms are defined in your institutional explanation of FERPA (given annually).

“Legitimate educational interest” means “Do you need it to do your job?”

Another exception – you can make disclosure to other schools at which the student seeks to enroll.

Parents CAN have access without prior consent.

“Legitimate educational interest” is not an all-or-nothing proposition.  You can disclose – doesn’t mean you should or there is any need to.

We keep info private because you want to prevent discrimination (which could be triggered by disclosure).  That is what guides your policy.

?: What about a student who has had a bad experience with one faculty member, is going to be retaking the course with a different faculty member, who has already been “warned” about the student by faculty #1.  What then?

A: If faculty #2 misuses that information, you have a problem that has to do with PRACTICE, not confidentiality or FERPA.  FERPA defines a PRACTICE (done through policy), not an inadvertent disclosure on a one time basis.

HIPPA

Hippa had nothing to do with disability – it was about making it less risky and difficult to transfer health care services. There are some things that regulate codes and numbers of treatments, etc.  There is also a section that deals with PRIVACY of health records.  For a student Health Services component (much less DSS offices).

HIPPA deals with health care providers (which we aren’t), health care plans, and healthcare clearinghouses.  THEN you have to be engaging in “covered transactions” – electronic transmission of eligibility, payment info, etc.  THEN, protected health info (PHI) is individually identifiable health info related to past/present/future physical or mental condition UNLESS it is a FERPA record OR a treatment record!

The law allows for an institution to declare itself a “hybrid entity” and figure out how Protected Health Info has and who doesn’t, and only to worry about HIPPA for those where it really applies.

Overlap between ADA/504 and Fair Housing Act (FHA)

The short answer is that the FHA does apply to institutional residential facilities.  BUT… other than adding a new law to the mix, it doesn’t add any new restrictions. FHA doesn’t change our obligations, but it does bring a new enforcement mechanism into play.

There may be times that a student CHOOSES to invoke one set of laws over another (for example… needing a single room may be defensible under 504/ADA, but isn’t likely to fly under FHA).  The one area in which HUD has invoked the FHA more liberally is in the issue of pets.  The administrative investigators for HUD have extended rules re: people with service animals to include companion animals. No COURT has agreed, but the HUD has gone that way in a couple of instances.

Realistically, students aren’t going to use the FHA as a weapon for what they want from us, because there are faster and easier ways to get the relief they need from OCR (who are more knowledgeable about higher education).

It is your institutional COUNSEL that will get drawn in on FHA, not the DSS provider, because they are litigation based complaints, not administrative solutions as are done through OCR.

People settle law suits all the time and it doesn’t mean they were wrong and it doesn’t set precedent.  There are all sorts of reasons NOT to bother fighting.

In MAY, DOJ and HUD issued a joint statement of what is required of housing providers.  In that statement, it is NO DIFFERENT than what we know under 504/ADA…names are different, arguments are the same.
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TN v Lane already covered b 504 so on one level Lane doesn’t apply.

Important b/c empowers us to say that the need to provide accomm’s and to modify policies/procedures is necessary and important.  Disability Rights Law is here and here to stay.

The meaning of TN at bottom Does Cong have the right to take away from states the right to be immune from suit under T II.

Narrow question   Does the Cong have the right to strip states of immunity from suit if access to courts and due process.  Ct. looked at history and this opened the door. To get through the door, the remedy had to be congruent and proportional.  Ct. looked then to the rights of PWD to have access to cts and due process rather than the right in general to have freedom from discrimination.   Justice O’Connor was the one judge who changed vote from Garrett.  Thus the answer is narrowly tailored and the unanswered questions remain for another day.

As higher ed pro’s we need to stop looking at the law to guide what we do but look at our institutions – policies, procedures, and processes and our purpose as ed institutions.

AA is one example diversity in all forms is educationally valuable for our students, hence why shouldn’t we have SWD and provide for them. We have myrids of support and rention program for others b/c of diversity and our mission purpose as educational entities.  We are actively looking for ways around ct imposed limitations in other contexts for other groups  etc, why should we not be inclusive and reaching out to PW?  Why is it such a big deal to make exceptions for PWD/SWD when we do so much for others?

We are but one component of many to serve and advocate for SWD in pursuit of our edu mission and the value of diversity within educ community

Lane and other case law  can help us address the ? if how does diversity fit in the diversity model on our campuses?  Sometimes Disability fits, sometimes not.  

Don’t use “the law says you must” to accomplish what needs to be done or to “convince” a recalcitrant faculty member.

The law informs policy, defines jurisdiction and context.  It can clarify what is permissible, defines limits.

Middle TN State may reach the question of whether Educ is important to be protected just as Lane did for Due process and access to cts.

? Edu is delegate to states.  Would then edu rise to a fundamental right?

S Ct. in funding case said edu is for Equal protection Clause, not a fundamental right.  But education is a tool that makes the democratic process function as it ought. Barring Ct. flip/flop Ct has already says Edu is not a fundament right.

Until Lane, the message was that disability discrimination was not as important as other types of discrimination.  Higher edu is a political change agent that can’t is important, perhaps underestimated by many.

While some may see Lane as watershed for the T.II, that disability rights are here to stay, others believe that future issues may narrow rights.

?How do these issues come up in Paar v. Middle TN  6th Cir said you can’t sue, Lane was decided so S.Ct. sent case back from S Ct to 6th Cir and said rethink this.

? Is one way to think about the issues here is to think of Garrett as also narrowly defined?  (This is indeed one way to think about all of this) Still the shift in tone is dramatic.  Garrett is about $$, Lane is about access to the Ctr.  

