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ADA NPRM

P.O. Box 2846

Fairfax, VA 22031-0846

Disability Rights Section

Civil Rights Division

U.S. Department of Justice

1425 New York Avenue, NW.

Suite 4039

Washington, DC 20005

Re: CRT Docket No. 105 &106

Via: Electronic Submission

Dear Sir/Madam:

The Association on Higher Education And Disability (“AHEAD”) appreciates the opportunity to comment on the Notice of Proposed Rule Making (“NPRM”) issued by the Department of Justice, (“the Department”) to amend 28 C.F.R. Parts 35 and 36, the regulations governing Titles II and III of the Americans with Disabilities Act (“ADA”).  

AHEAD’s membership is composed of a diverse network of professionals who are committed to the full participation of disabled persons in postsecondary education and actively address disability issues on their own campuses.  Universal access is one of AHEAD’s principal goals.  We applaud the Department’s good faith effort to achieve universal access, but believe that some of the proposed amendments to 28 C.F.R. Parts 35 and 36 may be more hindrance than help.  Some of the proposed provisions would erect physical and regulatory barriers to access. Therefore, we respectfully submit comment on those provisions most affecting AHEAD’s constituency and the shared goal of universal access.

Service Animals
The Department has proposed to change the service animal regulations for Titles II and III of the ADA.  We believe that, overall, these proposed regulations would unreasonably restrict the use of service animals by individuals with disabilities, imposing undue hardship.  Given the identical phraseology of the proposed regulations for Titles II and III, we shall combine our comments below:

28 C.F.R. §§ 35.104 and 36.104

•
The definition of “service animal” should not be amended so broadly as to exclude all wild animals raised in captivity.  While domestic animals, such as dogs, have proven effective in assisting individuals with disabilities, so too have certain primates raised and trained in captivity.  In fact, primates, such as the Capuchin monkey, can do work or perform tasks that domesticated canines and other species cannot.  The intelligence of the Capuchin monkey is at least equivalent to that of the average service canine, and the mobility and dexterity possessed by Capuchin monkeys far exceeds that of the average service canine.  Further, non-human primates, such as the Capuchin monkey, have a longer life span than the average service canine and are viable options for disabled individuals with allergies to traditional domesticated service animals. 


We understand the trepidation of permitting “wild” service animals to be used, for example, on college campuses and in residence halls.  Many species can transmit dangerous diseases to humans.  Such animals would present an imminent threat of harm and may well be unreasonable in this context.  However, there are species of non-human primates that are useful and do not transmit such dangerous diseases to humans, such as the aforementioned Capuchin monkey which has been successfully relied upon by individuals with quadriplegia to live independently.  Because this proposed regulation is unnecessarily broad, we cannot offer our support to the Department.  


•
Service animals can be trained to assist individuals with emotional disabilities as well as those with physical impairments.  For example, service animals can be trained to alert others as to symptom onset and medication needs, to name a few. Documentation provided by an appropriate mental health professional that identifies the efficacy of such animal, as it relates to the functional impact(s) of the disability, should suffice as justification for a service animal.   


•
We agree with the Department that formal training requirements and/or a formal certification process is unnecessary and would not serve the array of individuals with disabilities who use service animals.  Nor does the Association believe that challenges to persons using service animals should be made by untrained personnel.  Such a practice would result in embarrassing and intrusive questioning and “seat of the pants” evaluations by personnel not equipped to be making such assessments.  However, we believe that there must be a way to identify service animals.  The mode of identification should not have to be a harness or I.D. card, but to prevent confusion and chaos, particularly on college campuses filled with adolescents given to envelope-pushing behaviors, we believe that some way of identifying service animals is needed if covered entities are to properly follow the law.  The Department must consider these and other such implications.


•
We appreciate the incorporation of the Department’s policy interpretations into the Modifications of Policies, Practices and Procedures sections, 28 C.F.R. § 36.302 and 28 C.F.R. § 35.136, as it helps clarify the obligations of public entities and public accommodations to individuals with disabilities who use service animals. We particularly favor the incorporation of the Department’s policy interpretations pertaining to permissible and impermissible inquiries, as individuals who use service animals are routinely asked intrusive questions regarding their disabilities in order to gain access to public entities and places of public accommodation.  However, as mentioned above, we believe that it is preferable for service animals to have some sort of identification.  We agree that, currently, most people do not have identification showing that their animal is prescribed or individually trained, but that is precisely the problem.  If an entity can not easily ascertain whether a particular animal is a service animal, as opposed to a pet, they will ask questions, and often these questions may be intrusive.  That working service animals be required to have some sort of identification and entities be prohibited from asking intrusive questions is a necessary compromise.    

Examinations and Courses 
28 C.F.R. § 36.309

The Department has proposed to amend the Examinations and Courses section of Title III, 28 C.F.R. § 36.309, to clarify that license, certification, and testing entities will not be permitted to make unduly burdensome inquiries and document requests in trying to (dis)prove the existence of a disability that affects one or more major life activities.  


•
Overall, we believe that the proposed amendment, and the clarification provided by the Department, will aid in ensuring that individuals with disabilities are not excluded or screened out from educational, professional, and/or trade opportunities.

•
We agree with the Department that inquiries and document requests proving the existence of disability should be narrowly tailored. This proposed amendment will lessen the undue burden that licensing, certification, and test issuing entities impose upon individuals with disabilities.

•
We agree with the Department that a testing entity should accept, without further inquiry, documentation provided by a qualified professional who has made an individualized assessment of the applicant and/or evidence demonstrating a history of a disability.  At present, many testing corporations disregard the documented diagnoses of qualified professionals in favor of their own, often unqualified, diagnoses of individuals with disabilities.  Even after proving the existence of a current disability, or history of a disability, many of these institutions ask for unreasonable information that is either impossible, or extremely onerous, to provide.  

For example, requiring a 25 year old, who has been diagnosed in junior highschool and accommodated ever since, to produce elementary school report cards to demonstrate symptomatology before the age of seven is unduly burdensome.  So too, is requiring an individual with a long and early history of disability to be assessed within three years of taking the test in question.  There is no scientific evidence that learning disabilities abate with time, nor that Attention Deficits abate with time.  The presentation in adults is often different than in children, but this is not unusual in many areas of medicine or psychology.  There is no justification for repeatedly subjecting people to expensive testing regimens simply to satisfy a disbelieving industry.  Documentation requirements should focus on relevancy and have currency to the impact of the disability (based on the stability of the condition over time) not the recency of clinical assessment. 


•
Demanding even higher levels of proof when individuals are diagnosed with disabilities later in life has become a prevalent practice and would appear contrary toe the Department’s rule.  Such a practice unnecessarily supplants the clinician’s role and encourages testing entities to substitute their third-hand judgments for those of professionals who have treated the individuals in question.  These practices assume that in everyone’s life, all symptoms are reduced to writing by educational and other professionals, including those with no obligation to do so.  Such assumptions do not comport with reality.  These assumptions have given rise to practices which require a undue evidentiary burden from individuals seeking accommodations because of a disability.  In practice, such entities have demanded that individuals prove the existence of disability beyond a reasonable doubt, an improperly high standard of proof for a civil matter.  Moreover, these practices have encouraged the self-fulfilling prophecy that only those with the financial means to do so are receiving accommodations, thus fueling claims of unfairness and undue advantage.  The problem of course, is that those with financial means are more likely to be able to obtain an evaluation as often as the testing industry demands.


•
Statistics have shown that learning disabled individuals are often viewed with suspicion and there has been a systematic attempt by many license, certification, and testing entities to deprive those with learning disabilities of the accommodations to which they are entitled under the law. 

We highlight below four examples as illustrative of the problems faced by students with whom our members work:

1.
Student A is 28 years old and suffers from significant limitations with fine motor control. In fact, he did not learn to tie his shoes, despite direct instruction, until he was 10.  His graphomotor skills are well below average for a child.  His reading is slow and labored and his neuropsychological evaluation reports his performance on reading, writing and math fluency measures to be well below the average range.  His reading comprehension on a timed test (one that is recommended by the testing corporation) is also well below average because he couldn’t finish this 9th grade reading level test within standard time. With extended time, his comprehension increases to within the high average range, demonstrating his ability when he has adequate time to read.  He has significant difficulties with executive functions, including the ability to sustain attention for long periods of time, something that is not easily assessed in neuropsychological testing as most such measures are short - the vast majority less than 5 minutes long.  His diagnoses included developmental coordination disorder, dyslexia and Attention Deficit Hyperactivity Disorder.

Student A has received special educational services throughout his education, from elementary through secondary school and test accommodations throughout college and on the SAT.  He attended a private school with small classes and highly individualized attention to all students’ needs.  However, because his school elementary and secondary schools were private and were not obligated to comply with the documentary requirements of the Individuals with Disabilities Act (IDEA), he does not have records of an Individual Education Plan (IEP).  His attempt to secure the customary accommodations of extended time, a quiet room, and the use of a computer for the essay portion of the professional school admissions test have been unsuccessful because he has done well in school (with accommodations) and “does not demonstrate a functional limitation in global learning.”  The testing corporation demands more third party documentation evidencing symptoms in early childhood.  The Department’s proposed rule would require that this individual be provided with accommodations.

2.
Student B was 45 years old at the time she requested accommodations on a professional admissions test.  She was raised the sixth child of a sharecropper in the rural south in the years immediate before and after the passage of the 1964 Civil Rights Act. Despite the new federal law, her school was segregated and her early years were spent in a one room schoolhouse.  She struggled to learn her letters and words, but worked incredibly hard, and teachers let her finish her tests while others played at recess or after school.  Elder siblings for assisted her with homework.  Few, if any, of her teachers had attended college.  Student B attended college, gaining admission through an educational opportunity program and after transferring to a more difficult school, had to transfer back to a lesser college because she couldn’t keep up.  

After years in a moderately successful business venture, Student B decided to pursue an MBA.  A sibling suggested she get evaluated for a learning disability as her reading was still painfully slow, something she dealt with by working very long hours to compensate.  She was diagnosed with a significant non-verbal learning disability. She applied for accommodations on the high stakes standardized test required for admission to graduate business schools.  Her request was denied because although she clearly had an impairment, she had been successful in business and therefore her disability was not functionally limiting.  Moreover, she did not produce evidence of early symptoms of learning disability and had not been provided with accommodations in school or on the SAT (her scores were well below average on the SAT).  Student B hired counsel and tracked down her first grade teacher who was still living and recalled Student B as having unexplained difficulties with reading that none of the teachers knew how to address, not being aware at the time of learning disabilities.  After undergoing additional testing, getting a letter from her first grade teacher, one from an older sibling, and a tutor, Student B appealed the denial of accommodations and was finally granted accommodations.  If the Department’s proposed rule had been effective, Student B would have been spared time, expense, stress and embarrassment of having to seek out her first grade teacher 40 years later, so that a skeptical test corporation could be assured that she hadn’t invented her disability for the “perk” of extended time.

3.
Student C was deafened after a childhood illness at 12 months of age.  He attended a special school for the deaf until third grade and thereafter was mainstreamed into public school.  Like most prelingually deaf children, he lost much of his early language learning years and as a result language does not come easily to him.  His reading is slow as he attacks the multiple meanings, idioms and complicated grammatical structures he has never heard.  He is blessed with a very good brain however, and this has helped him to develop compensatory mechanisms.  He can read well if he takes his time, for example.  He was always provided extended time for tests in school and on the college entrance exam.  He attended a top college with the use of extended time for tests and Computer Assisted Real-Time Transcription (CART) services for classroom lectures.  

After graduation, Student C wished to attend law school.  He applied for accommodations on that admissions test, but was denied, because he did not submit proof of cognitive processing deficits.  He had not claimed a cognitive processing disorder, but rather the language deficits common to deafness, which he had demonstrated.  After three years of attempting to explain why a cognitive evaluation was not appropriate and would not have been valid in any case (e.g.: a test of lipreading more than of cognitive processing), he finally hired counsel, and was begrudgingly given double time “on a one time basis only.”  The Department’s rule would have limited the type of evidence he needed to provide to that of demonstrating a severe hearing loss and need for accommodation.  Student C recently took the bar exam in two states, both of whom provided him with accommodations.


4.
Student D is a recent law school graduate.  A child of immigrants, her parents did not realize that the difficulties their daughter experienced were a learning disability – something they had never heard of.  When finally assessed when her law school referred her for evaluation, Student D received accommodations in law school.  She requested accommodations on the bar exam and submitted a report of a comprehensive neuropsychological assessment demonstrating a long history of difficulty with reading.  Her request was denied because although all her scores in reading and writing fluency and reading comprehension were well below the average range, the outside consultant questioned the legitimacy of her need, because she was of “rather modest cognitive abilities,” and did not present a typical “profile of a dyslexic . . . performing poorly on every task that is timed . . . she may adopt a working strategy or habit in which she sacrifices speed for accuracy; or perhaps there is a problem with anxiety or even malingering. . .”  This response reflects not expertise, but speculation.  Rather than take the exam without accommodations last month, this individual will try again in February. 

The above are just a few examples of the many difficulties our students have experienced under circumstances where the legitimacy of their requests should not have been questioned.  While it appears clear that students with learning disabilities and attention deficits are most frequently and intensely questioned, the above examples demonstrate that students with sensory disabilities are not immune from irrational challenges.  Students with psychiatric disabilities also are often subjected to taking psychological tests for purposes that seem unclear except to create additional  hurdles.  For example, one testing company appears to require personality testing to establish any psychiatric disorder.  While such testing can be helpful in the clinical assessment of some patients, it is not particularly valid as a psychometric measure, is not dispositive or necessary to most diagnoses, nor is it relevant to the taking of high-stakes standardized admissions or licensing tests.  A person with obsessive-compulsive disorder’s need for accommodations will not be assessed through taking a personality test – that’s not what personality testing is for.  That need can and should be assessed through proper clinical methods.

In addition to burdensome documentation requirements, test companies often rely on a past history of test accommodations to demonstrate a need for accommodation on their tests.  This produces yet another problem.  Many times individuals with disabilities are able to avoid formal accommodations in college through course scheduling and strategic selection of major course of study. The nature of course specific examinations given by faculty bear little or no resemblance to a high stakes standardized graduate admissions test.  One may need minimal accommodation on college exams, but need a very different type or intensity of accommodation on a standardized graduate admissions test or licensing exam.  The multiple choice structure of these tests employs artificial grammatical structures, rarely found in any other type of reading.  Multiple choice questions by their very nature, allow for limited use of  context in responding.  This is problematic for individuals with reading disabilities for example, who rely more on context for meaning than the average person.

In order to make questions on these tests more difficult, ever more obscure grammatical constructions are used, making success more a matter of understanding the “tricks” in the question than the substance. Still others, such as the Law School Admissions Test (LSAT) assess no content.  It is entirely composed of complex language structures and artificial constructions, making it impossible for a student to rely on content knowledge to assist them in completing the exam.  Test preparation has become the big business it is because the tests are vulnerable to the use of test taking techniques.  Here too, students with disabilities are disadvantaged as all the test taking techniques in the world will not speed up their reading. 

Ticketing and Seating In Assembly Areas
The Department has proposed new regulatory provisions requiring covered entities to ensure that, among other things, people with disabilities can purchase tickets in the same way as others, that assembly areas provide information identifying accessible seating, and that ticket prices must not be higher for accessible seating.  In general, we agree with these provisions, but there are some changes that should be made to effectively further the purpose of the regulations and the ADA.

•
The language of the requirements in the regulations governing Title II and Title III should be uniform.  There are inconsistencies in the Title II and Title III language.  These inconsistencies serve no purpose and will only result in confusion.  Venues should be subject to the same regulations, regardless of owner.  Given the similarities in ticketing procedure and the design of the facilities, to do otherwise would be senseless.  In practice, there are few distinctions between public and private theaters, stadiums, and arenas in the practices of ticketing and disability accommodations— certainly, there are no inherent differences. Essentially every publicly owned stadium is frequently operated by private entities.  


•
We strongly support the Department’s proposal that there be equal access to seating maps (showing wheelchair seating and companion seating), plans, brochures, and other information.  However, we believe that aisle seats must be included in the identified features, thus including, among the beneficiaries of this provision, people with mobility impairments other than those who use wheelchairs.  Policies that reserve seating in the top rows for use by individuals with mobility impairments who can walk up or down a few steps are particularly helpful in stadia where one enters from the top of the stadium and walks down to one’s seat.  All the types of seating elements required by the 2004 ADAAG must be included in the sweep of this requirement.


•
We agree with the Department that it is fair for covered entities to inquire if the ticket is being purchased for a wheelchair user, but not whether “the individual purchasing the wheelchair space” is a wheelchair user.  A friend or other associate may buy the tickets.  The wheelchair user him or herself should not be forced to be the purchaser every time, especially given that non-disabled people routinely buy each other tickets.


•
We strongly agree with the Department’s following  proposals: that in new construction and alterations wheelchair and companion seating be dispersed to all levels served by an accessible route, and that these seats must not be obstructed by temporary platforms; that covered entities be allowed to place readily removable seats in unsold wheelchair spaces; and that stadium-style movie theaters must locate wheelchair seating on a riser or cross-aisle in the stadium section that is either in the rear sixty percent of the stadium-style seats, or has a vertical viewing angle to the top of the screen that is between the 40th and 100th percentile of vertical viewing angles for all seats. 

The stadium-style movie theater proposal implements positive enforcement actions executed by the Department in lawsuits and complaint investigations, and will go a long way toward providing improved seating for people with disabilities in stadium-style movie theaters. The requirement for the rear 60% of the stadium section improves upon the minimal 70% requirement in the ANSI A117 standard, and the vertical viewing angle scheme is similarly positive. We strongly support these proposals.

Housing at a Place of Education
Section 28 C.F.R. § 35.151 (f) 

AHEAD recognizes that over the past 15 years the trend in housing on college campuses has been away from transient dormitories and toward the more residential qualities of a "living learning environment" with an emphasis on community membership. From this perspective the residential facility requirements are more appropriate to the function of college housing. Additionally these 2004 ADAAG Residential Facilities requirements are congruent with often overlapping requirements from HUD. Finally, AHEAD believes the access provided by the residential facilities requirements within alterations ensures dispersion of accessible features more effectively. 


Five percent of residential facilities must be accessible compared to three percent of transient lodging facilities so there will be a minimal increased cost at construction or alteration. AHEAD believes that this cost will be offset by reducing the need to later adapt rooms for individual needs when demand exceeds supply in a particular location linked to a program. Increasingly, colleges are housing students together not only based on a common interest but supplying program and tailored amenities in those settings (a living learning environment). A cluster of rooms around a computer lab with specialized software and advanced presentation features for a series of student and professional showing as a living learning environment for students interested in computer animation.

Community and community integration is increasingly integral to college and university programs. Community integration is fundamental to the ADA. AHEAD would encourage the department to consider adding a "Visitability" requirement to the residential faculties and transient lodging requirements. Requiring that all doorways meet accessibility requirements and provide for the turning radius of a wheel chair would allow students with mobility impairments to interact and socialize in a fully integrated fashion providing for only a minimum increase in cost for new construction. 

Once again, we would like to thank the Department for the opportunity to comment on these very important proposed amendments to the Title II and III regulations.  We respectfully request that the Department extend the deadline for comment submission to allow others with valuable expertise and/or experience to offer their comments concerning the NPRM.

Very truly yours,

Michael Shuttic,

President






