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Re:
“Regulation to Implement the Equal Employment Provisions 



of the Americans with Disabilities Act, As Amended; Notice of 




Proposed Rule Making,” 74 Fed. Reg. 183 (23 September 2009). 

Dear Mr. Llewellyn:

Thank you for the opportunity to comment on the Equal Employment Opportunity Commission’s (“Commission”) proposed regulation to the Americans with Disabilities Act Amendments Act (“ADAAA”).  The undersigned organizations appreciate the Commission’s effort to produce regulation in accordance with Congress’ clear direction that the standards for determining disability be construed in favor of broad coverage and not demand an extensive analysis.  
The Americans with Disabilities Act (“ADA”) of 1990 was passed with the intent that all disabled Americans be free from discrimination on the basis of disability.  Over the past twenty years, judicial decisions such as Sutton v. United Air Lines, Inc., 527 U.S. 471 (1999) and Toyota Motor Manufacturing, Kentucky, Inc. v. Williams, 534 U.S. 184 (2002), have perverted the intent of the ADA.  Individuals with disabilities have not only faced discrimination in the workplace, at school and in public accommodations, they have been subjected to myths, fears and stereotypes in the courthouse as well.  As stated in the ADAAA’s Findings and Purposes at Section 2 (a)(3), “while Congress expected that the definition of disability under the ADA would be interpreted consistently with how courts had applied the definition of handicapped individual under the Rehabilitation Act of 1973, that expectation has not been fulfilled.”  
The ADAAA of 2008 was passed with the intent that the original purpose and scope of the ADA be restored.  We supported the passage of the ADAAA and we appreciate the Commission’s care in implementing regulation to competently further Congressional intent.  We believe that the Commission is very close to achieving this objective.  However, we urge the Commission to consider the recommendations offered in our comments; we believe their adoption is necessary to ensure complete regulatory compliance with Congressional intent.

Our Organizations
Founded in 1979, the Association on Higher Education And Disability (AHEAD) is the premiere professional association committed to full participation of persons with disabilities in postsecondary education. As an international resource, AHEAD values diversity, personal growth and development, and creativity; promotes leadership and exemplary practices; and dynamically addresses current and emerging issues with respect to disability, education, and accessibility to achieve universal access. 
Founded in 1987, Children and Adults with Attention-Deficit/Hyperactivity Disorder (CHADD) is a national non-profit voluntary health organization. CHADD has 12,000 members, as well as communicates weekly with a network of over 68,000 individuals, who are mostly families of children and adults with Attention-Deficit Hyperactivity Disorder (“AD/HD”).  In addition, CHADD has over 200 affiliates throughout the United States. The mission of CHADD is to improve the lives of individuals affected by AD/HD by providing education, advocacy and support for individuals with AD/HD.   The National Resource Center on AD/HD (“NRC”) is a program of CHADD, and serves as the nation's clearinghouse for science-based information about all aspects of AD/HD.  

Founded in 1949, the International Dyslexia Association (IDA) is an international organization that concerns itself with the complex issues of dyslexia.  The International Dyslexia Association operates 49 Branches throughout the United States and Canada, and has 15 Global Partners including the countries of Brazil, Czech Republic, Germany and India. The IDA membership consists of a variety of professionals in partnership with people with dyslexia and their families and all others interested in the Association’s mission.  IDA is dedicated to the belief that all individuals have the right, and must be encouraged, to achieve. We accomplish this through supporting and encouraging interdisciplinary research and facilitating exploration of the causes and early identification of dyslexia and through the responsible and wide dissemination of research based knowledge.
Founded in 1963, the Learning Disabilities Association of America (LDAA) is a national not-for-profit advocacy organization whose mission is to create opportunities for success for all individuals affected by learning disabilities and to reduce the incidence of learning disabilities in future generations. LDA has over 200 state and local affiliates in 42 states and Puerto Rico. LDA's international membership of over 15,000 includes members from 27 countries around the world. 

Founded in 1977, the National Center for Learning Disabilities (NCLD) is a not-for-profit organization that seeks to increase opportunities for children, adolescents and adults with learning disabilities (LD). NCLD works with a national network of more than 40,000 parents, teachers and individuals, leading collaborative national policy initiatives to positively impact the federal law as well as conducting programs and advocacy activities. 
Founded in 1973, the New York Branch of the International Dyslexia Association (NYBIDA) is a non-profit organization that promotes literacy through research, education and advocacy.  It provides information, referrals, training and support to professionals and families regarding the impact and treatment of people with dyslexia and related learning disorders, serving thousands of parents, adults with learning disabilities and professionals. It regularly participates in collaborative state, local and national policy initiatives to positively impact protections available under the applicable laws. 
Founded in 2007, the Yale Center for Dyslexia & Creativity (YCDC), a major Center located within Yale University, seeks to ensure that cutting edge scientific research on dyslexia is widely disseminated and translated into evidence-based policies affecting children and adults who are dyslexic. The Center, based in a premier academic institution, ensures that it is rigorous, trustworthy scientific information that is disseminated and influences societal attitudes and policies towards dyslexia and not the perpetuation of myths, stereotypes or misinformation. The Center’s Co-Director’s, physician-scientists, ensure that dyslexia is understood from both a personal and scientific perspective. 
We respectfully offer the following comments and recommendations
 for the Commission’s consideration:
Section 1630.2 Definitions
We agree with the Commission that an impairment is a disability within the meaning of the ADAAA if it “‘substantially limits’ the ability of an individual to perform a major life activity as compared to most people in the general population” and that such impairment “need not prevent, or significantly or severely restrict, the individual from performing a major life activity in order to be considered a disability.”  This provision should be retained, but as we discuss later in these comments, modified so as to provide further clarification.
Section 1630.2 (j)(2)- Rules of Construction

We support the Commission’s Rules of Construction. Congressional intent is clear; the focus of an ADA case properly belongs on the question of whether “discrimination occurred, not on whether an individual meets the definition of ‘disability,’” and “the term ‘substantially limits,’ is to be ‘construed in favor of broad coverage of individuals to the maximum extent permitted by the terms of the ADA and should not require extensive analysis.’”

Consistent with this provision is Congress’ instruction that such an analysis need not require a demonstration that the limitation impairs one’s ability “to perform activities of central importance to daily life.”

In stressing that the limitation in question need not be significant or subject to a complicated analysis, Subsection (iv) of Section 1630.2 (j)(2), states that “[t]he comparison of an individual’s limitation to the ability of most people in the general population often may be made using a common sense standard, without resorting to scientific or medical evidence.”  We caution that this statement, while consistent with the principles articulated above, must not be read to admit of analyses that are not based on current medical or scientific knowledge, but instead based on the type of “common sense” which in the history of our country has been used to rationalize the myths, fears and stereotypes of bias.
  We believe an instruction to this effect would be helpful to all parties.  

That the comparison of an individual’s limitation should be to “most people” and not demand extensive analysis, but may often rely on common sense without resort to scientific or medical evidence, is presumably the rationale behind the Commission’s decision to create three lists of impairments: Impairments that Will Consistently Meet the Definition of a Disability (hereinafter “will”), Section 1630.2 (j)(5); Impairments that May Be Disabling for Some Individuals But Not for Others (hereinafter “may”), Section 1630.2 (j)(6); and Impairments that Are Usually Not Disabilities (hereinafter “usually not”), Section 1630.2 (j)(8), about which we will comment below.  
Section 1630.2 (j)(2)(iv) - Comparison Should Be Made Using A Common Sense Approach

We agree with the Commission’s inclusion of Section (j)(2)(iv), which states that “the comparison of an individual’s limitation to the ability of most people in the general population often may be made using a common-sense standard, without resorting to scientific or medical evidence,” and recommend that this section remain in the regulation with the above recommended instruction. However, we also believe that it would be very effective if the language in the corresponding section of the Interpretive Guidance was included in the actual regulation.  Specifically, we recommend that that the following language be added to Section 1630.2 (j)(2)(iv) of the regulation: 

[D]isability may be shown where an impairment is diagnosed, or its limitations evidenced, by reference to intra-individual differences (i.e., a disparity between an individual’s aptitude and actual versus expected achievement), or in comparison to a particular class of people rather than how the impairment manifests itself in reference to the general population.
We also recommend that the Commission include a non-exhaustive list of impairments that would demand an intra-individual or targeted population comparison, and include within that list learning disabilities (LD) and AD/HD.  Far too often, individuals with impairments such as AD/HD and learning disabilities such as dyslexia are discriminated against and denied reasonable accommodations because by using accommodations and self imposed compensatory strategies, they perform just as well, or better, than “most people in the general population.”  This limited approach fails to take into account the variance in aptitude that exists among people.  An individual with dyslexia, or any other impairment, may function at an “average level,” but if not for the substantial limitations experienced by their dyslexia, would function at an even higher level.  In such a situation, an intra-individual comparison is appropriate. 
Section 1630.2 (j) - Substantially Limits
We support the Commission’s general approach to interpreting the term “substantially limits.”  The Commission has properly focused on the rules of construction and principles of the ADAAA in crafting this key section of the regulation. 

1. We support the listing of “Impairments that Will Consistently Meet the Definition of a Disability” in Section 1630.2 (j)(5) as a sound rationale for effectuating the ADAAA’s mandate that the definition of disability be interpreted broadly and without extensive analysis.  Many impairments will consistently meet the definition of disability because certain of their characteristics make the individualized assessment of the limitation a relatively quick and easy matter.
 
This section should be retained in the final regulation, as it reinforces Congress’ mandate that a determination of whether an individual has a disability should be made using “clear, strong, consistent, and enforceable standards” and should not require extensive analysis.
 
This latter point is critically important and should not be construed as abandoning the ADAAA’s requirement that whether an individual has a disability protected by the Act should be made on an individualized assessment.  Rather, it acknowledges the reality that certain impairments will consistently meet the Act’s requirements because of consistent characteristics associated with those impairments—a sensible approach to facilitating the real life implementation of the Act by the lay persons who are on the front lines of compliance.  The proposed regulation merely permits the self-evident meaning of common medical and mental health diagnoses to be considered.

In addition, listing impairments that will consistently meet the definition of disability will promote Congress’ intent to ensure broad coverage and enforceable standards so as to carry out the plain meaning of the ADA’s broad national mandate to eliminate discrimination.
 Consistent with this mandate, the Commission’s recognition that the listing of impairments that will consistently meet the definition of disability is not meant to be an exhaustive list.
  Moreover, by discouraging extensive and meaninglessly burdensome analyses of certain impairments’ limitations, the Commission’s regulation will conserve judicial and administrative resources. 
2. We believe the Commission should eliminate the list of “Impairments that May Be Disabling for Some Individuals But Not for Others” in Section 1630.2 (j)(6), because the distinctions made between the impairments in Sections 1630.2 (j)(5) and 1630.2 (j)(6) are not grounded in, and in fact contradict, neurobiological and scientific evidence.  Section 1630.2 (j)(5) lists impairments that “[b]ecause of certain characteristics associated with these impairments, the individualized assessment of the limitations on a person can be conducted quickly and easily, and will consistently result in a determination that the person is substantially limited in a major life activity.”  When the diagnostic criteria for AD/HD, LD, and psychiatric disorders such as panic disorder and anxiety disorders
  are compared to the Commission’s descriptions of each of the three categories of impairments in (j)(5), (j)(6), and (j)(8), it becomes apparent that AD/HD, LD, and these psychiatric disorders belong with the list of impairments in (j)(5) that will consistently meet the definition disability.
  
Furthermore, our strong recommendation that these disorders be included in (j)(5) because they are neurobiological disorders that, by definition, substantially limit a major bodily function was recognized by Congress in the colloquy between Representatives Stark and Miller.
  If, as directed by Congress, we were to use a common sense standard and forego extensive medical analysis, it should follow that a diagnosis of any of the aforementioned impairments by an appropriately credentialed professional, using the DSM-IV-TR criteria, would amount to a substantial limitation of a major bodily function or major life activity and would consistently meet the definition of disability. 

As of 2006, the CDC estimates that 4.5 million children aged 5-17 have been diagnosed with AD/HD.
  A 2003 study of parent-reported AD/HD indicated 7.8% of school-aged children in the U.S. had  been diagnosed with AD/HD.
  The National Institutes of Mental Health (“NIMH”) in the National Co-morbidity Survey Replication (NCS-R) estimates that 4.4% of adults between the ages of 18 and 44 experience AD/HD symptoms.
  According to the National Center for Learning Disabilities, nearly 2.8 million school aged children in the United States are classified as having specific learning disabilities.
  The National Institute of Neurological Disorders and Stroke (“NINDS”) finds that 8 – 10% of children under the age of 18 have some type of learning disability.
  In addition, according to the Mayo Clinic and CDC, up to 50% of individuals with AD/HD have a co-morbid LD, and 16% have another mental health condition.
  Also, NIMH finds that approximately 40 million adults over the age of 18 have an anxiety disorder and 3.3 million adults have dysthymic disorder, which is a chronic, milder form of depression.
 
Therefore,  the list of impairments that may be disabling, Section 1630.2 (j)(6), should be eliminated because it offers little guidance, suggests negative inferences about the severity of the impairments on the list, and will undoubtedly result in the very type of extensive analysis that Congress intended to eliminate in the ADAAA.  

3. Section 1630.2 (j)(5) should be revised to contain examples of some of the impairments listed in Section 1630.2 (j)(6), such as learning disability
 (“LD”) and psychiatric disorders
 (such as panic disorder, anxiety disorder, and depression other than major depression).  We also believe that attention-deficit/hyperactivity disorder (“AD/HD”)
 should be included among the illustrative examples in the recommended listing of impairments that will “consistently” result in a determination that the person is substantially limited in a major life activity.  

We note that while the majority of case law has been brought in the employment context, the definition of “who is protected” applies across titles and in a wide variety of contexts, such as higher education, access to accommodations for the administration of standardized tests, public accommodations and state and local government services.  It is, therefore, critically important that the regulation discuss these circumstances so that the regulations effectuate the purposes stated by Congress in amending the ADA.  For example, in the colloquy noted above between Representatives Miller and Stark, Congress expressly rejected the faulty analyses in the decisions in Price v. Nat'l Bd. of Med. Exam'rs, 966 F.Supp. 419 (S.D.W.Va.1997), Gonzales v. Nat'l Bd. of Med. Exam’rs, 225 F.3d 620 (6th Cir. 2000), and Wong v. Regents of the Univ. of California, 410 F.3d. 1052 (9th Cir. 2005).   Representative Miller also endorsed as consistent with Congress’ original intent the decision in Bartlett v. New York State Bd. of Law Exam’rs, 2001 WL 930792 (S.D.N.Y.), which was decided by U.S. Supreme Court Associate Justice Sonia Sotomayor.
  Those cases involved plaintiffs in higher education and those taking standardized tests such as medical and law licensing exams.
  They were not employment cases, but the definition of disability, as articulated in the Sutton trilogy and Toyota, were dispositive of the results in these cases, often to the detriment of individuals clearly contemplated by Congress to be protected. 
The Definition of “Substantially Limited” Should Be Amended to Ensure that the ADAAA is Enforced as Intended By Congress 
The Commission proposes to delete reference to the terms “condition, manner, or duration” from the portion of its regulation defining “substantial limitation,” and offers in support of its proposition Congress' clear instruction that “substantially limits” not be misconstrued to require the “level of limitation, and the intensity of focus” required by the Supreme Court in Toyota Motor Mfg., Ky v. Williams, 534 U.S. 134 (2002).  We agree with the Congressional mandate that “substantially limits” not require a “significant restriction” and that the standard of analysis not be “strict and demanding.”  However, we are concerned that the Commission’s proposed definition of “substantial limitation,” making no mention of “condition manner, or duration,”  will inadvertently promote a quantitative form of analysis; an analysis that will superimpose a statistical or mathematical approach to measuring whether an individual’s impairment is limiting by requiring below average achievement or outcomes - a practice which is prevalent in educational and standardized testing circles – even in the case of adults who are highly educated and can perform within the average range (above the 16th percentile) on a high school reading test. Often educated adults can do so by answering the questions without reading much of the paragraphs.  
In essence, individuals are being made to demonstrate failure in order to demonstrate disability.  Such a result is contrary to both Congress’ mandate and the Commission’s intent.  In the comparison to most people, the condition, manner, or duration in which an individual with an impairment performs a major life activity is often essential to determining whether the individual is substantially limited.  Moreover, an individual’s impairment may be more pronounced or limited in certain contexts, and these limitations can only be discerned through the qualitative analysis that we believe Congress intended.

Recommendation:

Amend Section 1630.2 (j)(1) as follows (change in italics):

Substantially Limits—(1) In general. An impairment is a disability within the meaning of this section if it ‘‘substantially limits’’ the ability of an individual to perform a major life activity, as compared to how the major life activity in question is performed by most people in the general population. An impairment need not prevent, or significantly or severely restrict, the individual from performing a major life activity in order to be considered a disability.
Rationale:

The Statement of Managers states that the “manner in which we understood the intended scope of “substantially limits’’ in 1990 continues to capture our sense of the appropriate level of coverage;”
 

We particularly believe that this test, which articulated an analysis that considered whether a person’s activities are limited in condition, duration and manner, is a useful one. We reiterate that using the correct standard - one that is lower than the strict or demanding standard created by the Supreme Court in Toyota - will make the disability determination an appropriate threshold issue but not an onerous burden for those seeking accommodations or modifications.

The legislative history demonstrates that Congress did not want the Commission to eliminate entirely the concept of “condition, manner, or duration” from the regulation.  Congress simply required that the Commission reject Toyota’s misapplication of the Commission’s language requiring a “significant restriction,” which created an unnecessarily complex and demanding standard.”
  Congress’ intent, we believe, was to reduce the level of restriction required in condition, manner, or duration analysis, not to remove condition, manner, or duration from the analysis completely.
  A substantial difference in the condition, manner, or duration by and through which an individual performs major life activities is often what, in fact, distinguishes individuals who are entitled to protection from those who are not. 
 
  

We understand that condition, manner, or duration was a part of the definition of “significant restriction” and that when the Commission followed the congressional mandate that “significant restriction” be removed from the regulation’s definition of “substantial limitation,” the Commission removed all parts of the definition. However, we believe that the Commission’s regulation may be more helpful to those subject to the law if the regulation clearly stated that a focus should be on “how” the impaired individual performs a major life activity as compared to most people in the general population, and not on whether or with what level of proficiency the individual can perform the major life activity as compared to most in the general population.
   

The populations that we represent possess impairments with symptoms and limitations that most often become highlighted in particular contexts.
  To discern the disabling nature of these and other impairments, there must be a qualitative comparison between the way that an individual with an impairment performs a major life activity and the way that most people in the general population perform such a major life activity.
  Therefore, if the Commission does not wish to implement our recommended amendments to 1630.2 (j)(1), we propose that rather than eliminating all “condition, manner or duration” references, that the Commission identify within its regulation that “condition, manner or duration” are potentially relevant factors to be considered, particularly in reference to individuals with impairments such as LD, AD/HD, and psychiatric disorders.  

Section 1630.2 (j)(3) - Mitigating Measures

We agree with both Congress and the Commission that the ameliorative effects of mitigating measures should not be considered.  We support the Commission’s proposed inclusion of Section 1630.2 (j)(3) in the regulation.  We understand that the lists in (j)(3) are non-exhaustive and that the omission of a mitigating measure should draw no negative inferences.  However, we believe that it would be very useful to include therapeutic treatment among the list of mitigating measures in 1630.2 (j)(3)(ii), and include an example of such treatment, particularly in the context of an AD/HD, LD, or psychiatric disorder, in 1630.2 (j)(3)(iii).  We also believe that it would benefit all those subject to the protections and regulations of the ADAAA if the Commission would include an example of learned behavioral or adaptive neurological modifications in 1630.2(j)(3)(iii).

Recommendation:

Include the following within the regulation:

1. Section 1630.2 (j)(3)(ii):

(F) Behavioral Therapies that impart coping strategies for various impairments.

2. Section 1630.2 (j)(3)(iii):
(C) Example 3: An individual with AD/HD, Depression, or Anxiety undergoing behavioral therapy with or without the assistance of medication, is an individual with a disability, if without the benefit of the mitigating measure he or she would be substantially limited in major life activities, such as those listed in Section 1630.2(i) of the proposed regulation.

      
(D) Example 4: An individual with a psychiatric, learning, or other impairment that utilizes and benefits from learned behavioral or adaptive neurological modifications, with or without the assistance of medication, is an individual with a disability.  Learned behavioral or adaptive neurological modifications do not correct or cure impairments.  Unlike other types of mitigating measures, such as psychiatric treatment, medication, or external devices and aids, learned behavioral or adaptive neurological modifications are not outwardly observable or measurable.  Nonetheless, these modifications manifesting internally should have no bearing on their designation as non-curative, mitigating measures that, like other mitigating measures, should not be considered when determining whether an impairment substantially limits a major life activity.  
For example, an individual with panic disorder and anxiety may be able to sense when a panic attack is approaching and, in some instances, may be able to prevent the attack from materializing by removing themselves from high stress environments and situations, meditating, or performing deep breathing techniques.  Such an individual has learned to mitigate the effects of his or her impairment, but is still an individual with a disability.  These learned behavioral modifications may fail in certain circumstances where, for example, the individual cannot remove himself from high stress environments and situations, or cannot freely meditate or breathe deeply.  Furthermore, these learned behavioral modifications may fail for no reason at all.  

Rationale:
Behavioral Therapy: 

Adults with AD/HD tend to find stimulant medication most effective, but for those with a preference for non-pharmacological intervention, cognitive behavior therapy has been shown to be effective in addressing the needs of adults.
 In fact, many individuals with AD/HD, Depression, and Anxiety, along with a variety of other impairments, are finding that behavioral therapy can be a very useful tool for coping with the limitations imposed by their respective impairment(s).  A survey conducted in 2004 of 3,079 individuals with depression and anxiety found that a combination of talk therapy and drugs worked best, but “mostly talk” therapy was almost as effective if it lasted for more than 13 visits.
 
Learned Behavioral or Adaptive Neurological Modifications:

Many impaired individuals, particularly those with AD/HD, LD, and psychiatric disabilities, benefit from learned behavioral or adaptive neurological modifications.  These modifications are not extrinsically perceptible, are usually made known through self-reporting by the impaired individual, and are often not assessable by objective measurement.  Courts have tended to be skeptical of such evidence in certain types of cases, most notably, Albertson’s, Inc.  v. Kirkingburg.
  Courts have been insensitive to the fact that learned behavioral or adaptive neurological modifications may be unreliable, will not affect the underlying disability in a curative or “correctable” fashion, and may be ineffective in certain environments or situations. 

We believe that the Commission should include, in Section 1630.2 (j)(3)(iii), at least one well crafted example that: (1) compares learned behavioral or adaptive neurological modifications to other types of mitigating measures; and (2) clearly distinguishes the sometimes ameliorative effects of learned behavioral or adaptive neurological modifications from curative effects of  corrective treatment.  We believe that including such an example within the regulation would make it easier for courts and employers to discern the difference between mitigation and recovery, and would discourage unconscionable reluctance to protect individuals who utilize learned behavioral and adaptive neurological modifications.

Conclusion

In sum, we appreciate the opportunity to comment on the Commission’s draft regulations.  We thank the Commission for acting on the clear Congressional mandate for broad construction of the definition of disability without need for extensive analysis, and for keeping the focus where the Congress intended it to be, on determining whether discrimination has occurred.  Consistent with that intent, we believe the regulations will help ensure full and vigorous implementation and enforcement of federal disability civil rights laws. 
Sincerely,

L. Scott Lissner, Chair, Government Relations & Public Policy Committee
Association on Higher Education And Disability

Clarke Ross, Executive Director
Cindy Smith, Public Policy Specialist

Children and Adults with Attention-Deficit/Hyperactivity Disorder
Guinevere Eden, President

International Dyslexia Association

Connie L. Parr, President
Learning Disabilities Association of America

James H. Wendorf, Executive Director
National Center for Learning Disabilities

Jo Anne Simon, President

New York Branch of the International Dyslexia Association

Sally E. Shaywitz,  

Bennett A. Shaywitz, Co-Directors

Yale Center for Dyslexia & Creativity

� We support and acknowledge the comments submitted by the Disability Rights Education and Defense Fund (DREDF), the Legal Aid Society – Employment Law Center, National Employment Lawyers Association, Bazelon Center for Mental Health Law, Epilepsy Foundation of America, and other organizations comprising the Coalition of Citizens with Disabilities.  We acknowledge and look to their expertise in relevant areas and urge the Commission to do so as well. 





� Americans with Disabilities Act Amendments Act of 2008, Pub. L. No. 110-325, Section 4(a) (2008)(hereinafter “ADAAA”). 





� ADAAA, Section 2 (b)(4). 





� See School  Bd. of Nassau Cty. v. Arline, 480 U.S. 273, 284 (1987)(“[s]ociety's accumulated myths and fears about disability and disease are as handicapping as are the physical limitations that flow from actual impairment.”)





�  See  74 Fed. Reg. 48441





� ADAAA §§2(b)(1), (5).





� ADAAA § 2(b)(1).





� 74 Fed. Reg. 48441.





� Learning Disorder: The example offered in Section 1630.2 (j)(6), that an individual with LD is “substantially limited in reading, learning, thinking, or concentrating compared to most people, as indicated by the speed or ease with which he can read and the time and effort required for him to learn or the difficulty he experiences in concentrating and thinking” correctly states characteristics consistent with those experienced by nearly all persons with learning disabilities.   See also Diagnostic and Statistical Manual of Mental Disorders 49 (American Psychiatric Association, 4th ed. 2000)(hereinafter “DSM-IV-TR”)(which criteria require that a reading component be “substantially below that expected given the person’s chronological age, measured intelligence and age-appropriate education”).  Unequivocal scientific evidence demonstrates that LD (such as specific reading disability/dyslexia) is chronic, affects speaking and reading, and persists throughout life. There is now incontrovertible neurobiological evidence demonstrating that individuals with the most common learning disability, specific reading disability/dyslexia, take longer to process written language.  The results of functional brain imaging studies of dyslexics demonstrate that whereas non-disabled readers use brain systems differentiated for the speedy recognition and automatic processing of sounds and symbols, the brains of dyslexics are unable to activate those same areas of the brain necessary for the automatic processing of words and as a result are unable to automatically and quickly read words (the way most people read) and must read slowly and with great effort. This manner of processing is inherently slower than that of most people. Thus, studies of brain function in dyslexics indicate that the limitations experienced are physiologically-based, life-long, and always impair the manner in which an individual performs certain major life activities. 


Attention-Deficit/Hyperactivity Disorder:  In accordance with the DSM-IV-TR, AD/HD, a high incidence disability which has been excluded from mention in the proposed regulation, is a mental impairment that adversely impacts the neurobiological functioning, and the ability to perform the major life activities of concentrating and thinking, which in turn often limits reading and writing as well. The DSM-IV-TR states that the “essential feature of AD/HD is a persistent pattern of inattention/or hyperactivity – impulsivity that is more frequently displayed and more severe than is typically observed in individuals at a comparable level of development.” Id. at 85. Attention is defined in the DSM-IV-TR as the “ability to focus in a sustained manner on a particular stimulus or activity. A disturbance in attention may be manifested by easy distractibility or difficulty in finishing tasks or concentrating on work.” Id. at 820. In order for an individual to meet the diagnostic criteria for AD/HD, they must be able to demonstrate that some level of their symptoms are present in two different life settings (ex: school, work, home) and there must be “clear evidence of interference with developmentally appropriate social, academic or occupational functioning.” Id. at 85). 


Anxiety and Depression: Like the aforementioned impairments, the psychiatric disorders of anxiety and depression may cause variations of fatigue, insomnia, inability to focus or concentrate.  Id. at 345-484.





� Supra n. 4. 





� In a September 17, 2008 colloquy between Representatives Stark and Miller, Representative Stark commented that “Specific learning disabilities, such as dyslexia, are neurologically based impairments that substantially limit the way these individuals perform major life activities, like reading or learning, or the time it takes to perform such activities often referred to as the condition, manner, or duration. This legislation will reestablish coverage for these individuals…” Cong. Rec., Sept. 17, 2008, p. H8286 (emphasis added).





� Barbara Bloom, & Robin Cohen, Summary Health Statistics for U.S. Children: National Health Interview Survey  (2006), available at  � HYPERLINK "http://www.cdc.gov/nchs/data/series/sr_10/sr10_234.pdf" ��http://www.cdc.gov/nchs/data/series/sr_10/sr10_234.pdf�.





� Centers for Disease Control and Prevention, Mental Health in the United States: Prevalence of Diagnosis and Medication Treatment for Attention-Deficit/Hyperactivity Disorder --- United States, 2003, Morbidity and Mortality Weekly report, Sept. 2, 2005, at 842, available at http://www.cdc.gov/mmwr/preview/mmwrhtml/mm5434a2.htm. 





�  Ronald Kessler et al., The Prevalence and Correlates of Adult ADHD in the United States: Results from the National Comorbidity Survey Replication, 163 .Amer. J. of Psychiatry, p. 716 (Apr. 2006).  





� See U.S. Dept. of Education Joint Policy Memorandum, 18 IDELR 116 (1991)(504 eligibility is not meant to be as restrictive a standard as that under the IDEA).





� National Institute of Neurological Disorders and Stroke (Mar. 12, 2009), available at � HYPERLINK "http://www.ninds.nih.gov/disorders/learningdisabilities/learningdisabilities.htm" ��http://www.ninds.nih.gov/disorders/learningdisabilities/learningdisabilities.htm�. 





� See Barbara Bloom, & Robin Cohen, Summary Health Statistics for U.S. Children: National Health Interview Survey 1 (2006), available at � HYPERLINK "http://www.cdc.gov/nchs/data/series/sr_10/sr10_234.pdf" ��http://www.cdc.gov/nchs/data/series/sr_10/sr10_234.pdf�.





� See National Institute of Neurological Disorders and Stroke (Aug. 10, 2009), available at � HYPERLINK "http://www.nimh.nih.gov/health/publications/the-numbers-count-mental-disorders-in-america/index.shtml" ��http://www.nimh.nih.gov/health/publications/the-numbers-count-mental-disorders-in-america/index.shtml�





� We believe that the current LD language in Section 1630.2 (j)(6)(C) is an accurate example.





�  Suggesting, as stated in Section 1630.2 (j)(6), that “some types of depression other than major depression may or may not be disabilities" is not a helpful analysis.  The Section 1630.2 (j)(5) category should not be limited to "major depression."  





� We suggest that the description for AD/HD resemble the following: “AD/HD substantially limits major life activities, such as concentrating and thinking, and major bodily functions, such as brain and neurological functioning, when compared to most people in the general population. The determination of whether an individual has a disability does not depend on what the individual is able to do in spite of an impairment.”





� See also, Cong. Rec. 8290-91 (September 17, 2008) 





Mr. STARK. . . .  I am pleased that this bill, S. 3406, will sustain the rights and remedies available to individuals with disabilities, including individuals with learning disabilities just as in the measure passed by the House, H.R. 3195.  Would the Chairman agree that the measure before us rejects the assumption that an individual who has performed well academically cannot be substantially limited in activities such as learning reading, writing, thinking, or speaking? 





 Mr. GEORGE MILLER of California. Yes, I would.  As chairman of the Education and Labor Committee, I agree that both H.R. 3195 and S. 3406 reject the holding that academic success is inconsistent with the finding that an individual is substantially limited in such major life activities. As such, we reject the findings in Price v. National Board of Medical Examiners, Gonzalez v. National Board of Medical Examiners, and Wong v. Regents of University of California. 





 Mr. STARK. I thank the Chairman.  Specific learning disabilities, such as dyslexia, are neurologically based impairments that substantially limit the way these individuals perform major life activities, like reading or learning, or the time it takes to perform such activities often referred to as the condition, manner, or duration.    This legislation will reestablish coverage for these individuals by ensuring that the definition of this ability is broadly construed and the determination does not consider the use of mitigating measures.  Given this, would the chairman agree that these amendments support the finding in Bartlett v. New York State Board of Law Examiners in which the court held that in determining whether the plaintiff was substantially limited with respect to reading, Bartlett's ability to “self-accommodate”' should not be taken into consideration when determining whether she was protected by the ADA? 





Mr. GEORGE MILLER of California. Yes, I would. As we stated in the committee report on H.R. 3195, the committee supports the finding in Bartlett. Our report explains that “an individual with an impairment that substantially limits a major life activity should not be penalized when seeking protection under the ADA simply because he or she managed their own adaptive strategies or received informal or undocumented accommodations that have the effect of lessening the deleterious impacts of their disability.” 





�  See also, Cong. Rec. 8296 (September 17, 2008) Statement of Representative Courtney: 





Unfortunately, the ADA has been misinterpreted by the courts resulting in a narrow view of those eligible to receive certain reasonable accommodations, including individuals with learning disabilities.  Historically, certain individuals with learning disabilities seeking accommodations in higher education – including high stakes exams – have seen their access to testing accommodations severely undercut by testing companies not willing to consider and support that learning disabilities are neurologically based, lifelong disabilities that may exist in students with high academic achievement because the individual has been able to cope and mitigate the negative impact while simultaneously being substantially limited in one or more major life activities.





Too many individuals with documented learning disabilities, including dyslexia, are denied access to easily administered and often low-cost accommodations that would make the critical difference in allowing them to demonstrate their knowledge.  These amendments to the ADA do not provide any special treatment, but rather, ensure that each individual with a learning disability has every opportunity to apply for and receive the reasonable accommodations so he/she can move forward in his/her chosen educational and career paths.





…There should be no attempt to discriminate against a class of individuals based on any one disability.  For example, people with dyslexia are diagnosed based on an unexpected difficulty in reading.  This requires a careful analysis of the method and manner in which this impairment substantially limits an individual’s ability to read, which may mean a difference in the duration, condition or manner of reading – for example, taking more time – but may not result in a less capable reader.





�  An individual with obsessive compulsive disorder (“OCD”) will frequently have obsessive, intrusive thoughts and engage in time consuming rituals.  If this individual is called to perform the major life activity of reading, the obsessive, intrusive thoughts will likely cause distractions that complicate the process of reading.  This individual may compensate by rereading, but doing so will take time and focus away from comprehension.  The act of  reading is qualitatively different for a person with OCD.  This qualitative difference, which may have no effect if the individual is reading at his or leisure, will pose a substantial limitation in a work or time sensitive testing environment.  The Commission has accurately placed OCD in 1630.2 (j)(5) among impairments that will consistently meet the definition of “disability.”  The time consuming approach to reading or writing tasks experienced by individuals with OCD, as highlighted in the above listed example, are very similar to those experienced by individuals with learning disabilities and AD/HD, and demonstrates the necessity to place LD and AD/HD in the list that accurately describes their characteristics - 1630.2 (j)(5). 





� The 1989 Committee Report on the ADA maintained that ‘‘[a] person is considered an individual with a disability for purposes of the first prong of the definition when [one or more of] the individual’s important life activities are restricted as to the conditions, manner, or duration under which they can be performed in comparison to most people. S. Rep. No. 101–116, at 23 (1989). 





�  Statement of Mangers, 154 Cong. Rec. S8842.





� “We also expect that the Equal employment Opportunity Commission (EEOC) will revise the portion of its ADA regulation that defines “substantially limits” as “unable to perform a major life activity…. or significantly restricted as to…. particular major life activity….” given the clear inconsistency with the intent of the legislation.” Id. at S8843.





� Supra n. 14.





� In PGA Tour, Inc. v. Casey Martin, 532 U.S. 661 (2001), the plaintiff had a progressive disease that caused him severe pain and atrophied his leg;  he was able to walk, but walking put him at risk of blood clots and hemorrhaging, and caused him a great deal of pain, anxiety, and qualitatively greater and debilitating  fatigue.  The night-blind plaintiff in Capobianco v. City of New York, 422 F.3d 47 (2d Cir. 2005), was able to travel by foot and vehicle at night, but only in very familiar well lit surroundings or when following behind another vehicle en route to the same destination.  The Diabetic plaintiff in Fraser v. Goodale, 342 F.3d  1032 (9th Cir. 2003), needed an environment where she could eat food freely; she also had to monitor every morsel of food ingested, and had to regularly eat and check her sugar levels.  The Obsessive Compulsive plaintiff in Humphrey v. Memorial Hospitals Association, 239 F.3d 1128 (9th Cir. 2001), was able to shower, get dressed and prepare herself for work, where she performed well, but the process would sometimes span from eight o’clock in the morning to five o’clock in the evening because it would take her hours to wash her hair, get dressed, eat, et cetera.  In Bartlett v. New York State Bd. of Law Exam'rs,  2001 U.S. Dist. LEXIS 11926 (S.D.N.Y. 2001), the Dyslexic plaintiff used cut-out index cards to keep track of a line of text, re-read numerous times, highlighted important  words in the text, used her fingers to move from line to line, and sub-vocalized.  Without evidence of the effortful ways in which she read and utilized compensatory strategies to avoid reading, such as using readers, Bartlett would not have been above to prove that her impairment constituted a disability entitled to protection under the ADA. Id. at 40.  In her initial ruling, Justice Sonia Sotomayor eloquently, and accurately, wrote “For those of us for whom words sing, sentences paint pictures, and paragraphs create panoramic views of the world, the inability to identify and process words with ease would be crippling. Plaintiff, an obviously intelligent, highly articulate individual reads slowly, haltingly, and laboriously. She simply does not read in the manner of an average person. I reject the basic premise of defendants' experts that a learning disability in reading can be identified solely by a person's inability to decode, i.e., identify words, as measured by standardized tests, and I accept instead the basic premise of plaintiff's experts that a learning disability in reading has to be identified in the context of an individual's total processing difficulties.” (Emphasis added) . Bartlett v. New York State Bd. of Law Exam'rs, 970 F. Supp. 1094, 1099 (S.D.N.Y. 1997). 





� In many cases, the context in which one is called upon to perform a major life activity highlights symptoms and difficulties which might go unnoticed in other contexts. For example: (1) the aggravation of the symptoms of anxiety and panic disorder when an individual is moved from one job assignment to the next, never knowing what to expect.  See Meador v. Metropolitan Water Reclamation District of Greater Chicago, 2007 U.S. Dist. LEXIS 85719 (N.D. Ill. 2007); (2) the aggravation of the symptoms of anxiety and depression when an individual’s office environment is generally noisy, chaotic, and stressful, and disgruntled parolees occasionally verbally abuse and throw things.  See Konieczny v. New York State Division of Parole, 2009 U.S. Dist. LEXIS 73085 (W.D.N.Y. 2009). 





� “We believe that a better way to express our disapproval of Sutton and Toyota (along with the current EEOC regulation) is to retain the words “substantially limits,” but clarify that it is not meant to be a demanding standard.”  Senate Managers Report, September 16, 2008, at S8841.   





� “Plaintiff's experts have convinced me that a reading disability is not quantifiable merely in test scores. A learning disability is not measurable in the same way a blood disease can be measured in a serum test. By its very nature, diagnosing a learning disability requires clinical judgment....”  Bartlett v. New York State Bd. of Law Exam'rs, 970 F. Supp. 1094, 1114 (S.D.N.Y. 1997)(Opinion by Justice Sotomayor).  See also Sally Shaywitz, M.D. Overcoming Dyslexia: A New And Complete Science-Based Program For Reading Problems At Any Level 156 (Alfred A. Knopf , 2003) “[i]n making a diagnosis, a person(s history is critical.  We look for a pattern of findings. . . Each case will differ as to the specific ingredients of that pattern; there is no single event, symptom or test score that in itself allows a diagnosis . . . A developmental history of difficulties with language, particularly phonologically based components of language, often provides the clearest and most reliable indication of a reading disorder . . . [S]tandard assessment procedures . . . are inadequate and often misleading. . .” By diagnosing an individual with an impairment, such as a learning disorder or AD/HD, the clinician has gone through the detailed analysis as to the significance of the limitations imposed by the impairment.  Superimposing yet another level of scrutiny by a third party is unnecessary and contrary to Congressional intent. 





� For example, an individual with binocular dysfunction possesses a sensorimotor impairment that renders the individual incapable of efficiently, accurately, and comfortably pointing both eyes in the same direction at the same time.  This individual may have normal acuity and be able to perform the major life activity of reading without difficulty if the material to be read is short in length and of a standard font.  However, this same individual would be substantially limited in the major life activity of reading because if he is required to read a larger volume of material, for example, reading for more than a half-hour without the ability to rest his eyes, he will likely experience eyestrain, blurring, tearing, and/or pain with consequential loss of concentration, all of which would slow down his reading.   If this individual was reading a novel for pleasure, he would be free to rest his eyes as needed.  If reading on a time limited test, the time needed to rest his eyes might cost him dearly in terms of test score, but not being allowed the time to do so might cause pain, blurred vision, etc.  No standard reading achievement test is long enough to bring on such symptoms and if this same individual was asked to take a reading test to prove he has a disability entitled to protection, he would likely not demonstrate these performance impairing symptoms.  See Szmaj v. AT&T, 291 F.3d 955 (7th Cir. 2002)(Circuit Judge Posner commented, in reference to a man with congenital nystagmus that could not hold a job that would require him to spend 50 percent of the time reading, “[t]rue, he cannot read at all without some discomfort, because his difficulty in focusing is continuous; but discomfort and disability are not synonyms.”)  





See also Ristrom v. Asbestos Workers Local 34 Joint Apprenticeship Committee, 2003 U.S. Dist. LEXIS 2335 (D. Mn. 2003)(“However, even assuming Plaintiff suffers from ADD, he has not shown that he was or is substantially limited in learning.  Despite his allegations of difficulty in academic settings, beginning in the first grade, Plaintiff admits he graduated from high school, passed his vocational sales class, and that he earned passing grades on his apprenticeship course work and examinations, successfully completing the first two years of the apprenticeship program before failing to meet the requirements of the third-year curriculum.”)  The Ristrom Court essentially punished the plaintiff for persevering in spite of his disability.  Like Ristrom, individuals with learning disorders, AD/HD, and psychiatric impairments are frequently penalized by test administration corporations, employers, and the like, for mitigating the effects of their disabilities and achieving any sort of success. The ADAAA was meant to change that (see, fn. 22, supra) and the Commission’s regulations must make this clear. The examples above are precisely the type of discriminatory, intrusive, and punitive actions that the Court wished to prevent in Bartlett, and which Congress expressly supported in passing the ADAAA. 





� Susan Young & Myanthi Amarasinghe, Practitioner Review: Non-pharmacological interventions for ADHD: A Lifespan Approach, Journal of Child and Psychiatry, Nov. 4, 2009, available at � HYPERLINK "http://www.ncbi.nlm.nih.gov/pubmed/19891745" �http://www.ncbi.nlm.nih.gov/pubmed/19891745�





� Drugs vs. Talk Therapy: 3,079 Readers Rate Their Care for Depression and Anxiety, Consumer Reports, Oct. 2004 at 22- 28.  





� Albertson’s, Inc. v. Kirkingburg, 527 U.S. 555, 563-565 (1999)(The Court stated that a man with amblyopia, an uncorrectable eye condition that left him with 20/200 eye sight in one eye, was not an individual with a disability because his brain subconsciously developed mechanisms for coping with the amblyopia ,and that subconscious mechanisms constituted a mitigating measure.).  See also, Foore v. Richmond, 6 Fed. Appx. 148, 153 (4th Cir. 2001)(The Court relied on the Supreme Court’s decision in Kirkingburg and held that a man with monocular vision was not an individual with a disability because the good vision in his left eye made up for the poor vision in his right eye and his brain learned to “adopt monocular clues.”)  
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